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EXECUTIVE COMMITTEE 1952-1953 


At a meeting of the Board of Delegates of the Massachusetts 
Bar Association held on September 24, 1952 the following 
persons were chosen, as provided in the by-laws, to serve on 
the Executive Committee for one year in addition to the Presi- 
dent, Vice-Presidents, Treasurer, Secretary and Assistant 
Secretary ex officiis: 


From the Board of Delegates 


CHARLES S. BOLSTER, Cambridge HAROLD Horvitz, Newton 
MICHAEL CARCHIA, Belmont EDWIN P. DUNPHY, Northampton 
Harry D. LINscoTT, Lynn 


From Membership-at-Large 
EDMUND M. Murray, Wellesley 
GEORGE W. WAINWRIGHT, Brockton 





Memorial exercises for the late Chief Justice Field, Novem- 
ber 20th at 10 A.M. in the Full Bench Court room of the 
Supreme Judicial Court. Richard Wait, Esq., former presi- 
dent, will represent the Massachusetts Bar Association. 





The Board also voted that there be a dinner in December 
in honor of Honorable Henry T. Lummus on the completion of 
forty-nine years on the bench and twenty years as a member 
of the Supreme Judicial Court. The dinner will be held on 
Wednesday, December 10, 1952 at the Parker House. 





The midwinter meeting will be held in Greenfield during 
February 1953. 

The 1953 annual Lawyers’ Institute will be held at the 
New Ocean House, Swampscott, on Friday and Saturday, 
May 22-23, 1953. 





At a meeting of the Executive Committee on October 15, 
1952, the following representatives of the Association in the 
House of Delegates of the American Bar Association were 
chosen for the two year terms ending with the annual meet- 
ing of that association in 1954. 

Samuel P. Sears, Joseph Schneider, Frank W. Grinnell. 
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The annual conference of the chief justices of the forty- 
eight states in connection with the meeting of the American 
Bar Association in San Francisco in September was attended 
by Chief Justice Qua. 

The annual conference of bar executives was attended by 
President Sears. 

The secretary attended the annual conference of bar secre- 
taries. These conferences are held for the exchange of infor- 
mation and experience as to bar organization and activities. 





The 1953 ABA meeting will be held in Boston, August 23, 
1953. 





President Sears has been appointed by Chief Judge 
Magruder of the Circuit Court of Appeals on a committee 
to plan the forthcoming Judicial Conference of the First 
Federal Circuit. President Sears has also been appointed 
by the Conference of Bar Association Presidents as a member 
of the committee to take the necessary steps to obtain higher 
salaries for Federal judges. 





LECTURES ON LAW AND PSYCHIATRY 


Dr. Winfred Overholser, Superintendent, St. Elizabeth’s Hospital, 
Washington, D. C. will deliver a series of four “Isaac Ray Lectures” 
on Psychiatry and the Law on November 13, 14, 17 and 18 under 
the sponsorship of the Department of Legal Medicine. The first 
two lectures on “The Substance of Psychiatry” and “Differences of 
Viewpoint” will be presented in the Courtroom at Harvard Law 
School at 4:00 P.M. on November 13 and 14. The remaining two 
on “The Mental Patient and the Hospital” and “The Psychiatrist as 
Witness” will be given at 5:00 P.M. on the 17th and 18th in Amphi- 
theatre D at Harvard Medical School. 

Dr. Overholser was the first recipient of the American Psychiatric 
Association’s “Isaac Ray Award” for his contributions to the field 
of legal problems connected with mental disorders. He was former 
Commissioner of Mental Diseases for Massachusetts and has been 
Superintendent of St. Elizabeths since 1937. He is also Professor of 
Psychiatry at George Washington University School of Medicine. 


THE FEDERAL GOVERNMENT WINS MORE POWER 
—ANOTHER NAIL FOR THE COFFIN OF LOCAL 
SELF-GOVERNMENT—THE BRANCH 
SAVINGS BANK CASE 


We are respectfully puzzled after reading the opinion in 
Springfield Institution for Savings and others v. Worcester 
Federal Savings and Loan Association & another, 1952 Ad- 
vance Sheets 743, decided July 3. We have no interest in the 
case except that of every citizen of Massachusetts, but the de- 
cision and the reasoning in the last half page of the opinion 
seem so serious for Massachusetts that we explain why we are 
puzzled. 


THE FACTS 
As stated by the Court: 


“Twelve savings banks in various parts of the Commonwealth 
bring this bill in equity for a declaratory judgment under G. L. (Ter. 
Ed.) c. 231A. The defendants are Worcester Federal Savings and 
Loan Association, which maintains its principal or home office in 
Worcester, and Union Federal Savings and Loan Association, which 
maintains its principal or home office in Pittsfield. The defendants, 
formerly Massachusetts banking corporations, are now corporations 
organized and operating under the home owners’ loan act for the 
purposes of acting as local mutual thrift institutions and of financing 
homes. U.S. C. (1946 ed.) Title 12, §§ 1461-1468, as amended. The 
business of each is similar to that of savings banks and codéperative 
banks incorporated in this Commonwealth. See Commissioner of 
Corporations & Taxation v. Flaherty, 306 Mass. 461. 

“On September 29, 1950, each defendant established a branch 
office in Springfield, which is forty-one miles from Worcester and 
thirty-nine miles from Pittsfield. 

“The defendants have filed an answer containing a counterclaim. 
The Attorney General has intervened on the side of the plaintiffs 
and filed an information, purportedly pursuant to G. L. (Ter. Ed.) 
c. 231A, § 8, inserted by St. 1945, c. 582, § 1. The purpose of all the 
pleadings is identical. A binding declaration is sought whether estab- 
lishment of these branches in a city more than fifteen miles distant 
from the city where the principal or home office is located is unlaw- 
ful. The facts were agreed. The single justice reserved and reported 
the case without decision. G. L. (Ter. Ed.) c¢. 211, § 6. 

“The establishment of each branch had the written approval of the 
Home Loan Bank Board, but was contrary to the apparent prohibi- 
tion of G. L. (Ter. Ed.) c. 167, § 37A, inserted by St. 1949, c. 640, 
which reads: ‘No association, corporation, partnership, or person 
organized or operating under laws other than the laws of this com- 
monwealth and doing a business similar to any business referred to 
in section one, shall establish or maintain any branch or depot in 
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this commonwealth unless expressly authorized to operate and main- 
tain a branch or depot by the laws under which it was organized 
or operates and except in accordance with the same restrictions and 
limitations as to branches and depots applicable to similar institu- 
tions organized or operating under the laws of this commonwealth.’ 
Section 1 contains a definition of ‘bank,’ which includes savings 
banks and coéperative banks. G. L. (Ter. Ed.) c. 167, § 1, as amended 
by St. 1935, c. 452, § 1. Both in 1950 and down to the present time 
savings banks and coéperative banks incorporated in this Common- 
wealth have not been allowed to establish branches in a municipality 
more than fifteen miles distant from that in which the main banking 
office is located. G. L. (Ter. Ed.) c. 168, § 25, as amended by St. 1949, 
c. 270, and St. 1951, c. 100; c. 170, § 12, as appearing in St. 1950, 
ec. 871, § 1. 

“The point at issue is whether the limitation on branch banking 
imposed by § 37A is applicable to Federal savings and loan associa- 
tions doing business in this Commonwealth. The answer depends 
upon the effect to be given to the Federal legislation and adminis- 
trative acts done pursuant to it.” 


What we find puzzling is that, while the plaintiffs appear 
to have asked for a decision, not as to the authority of the 
Board to establish branches, but as to their authority to locate 
branches in violation of the state statute, the court devotes two 
pages to the question, not apparently raised by the plaintiffs 
and the Attorney General, and then deals with the plaintiff’s 
specified problem summarily as follows :— 


“Once the conclusion is reached that the Home Loan Bank Board 
has been clothed with Congressional sanction to allow the establish- 
ment of branches, the rest of the reasoning follows almost auto- 
matically. It then would become inconsistent to assert that there 
is no conflict between S. 37A and the power of the board to approve 
the establishment of a branch and at the same time to insist that 
that power is so circumscribed by s.37A as to render nugatory the 
approval of a branch in a municipality which is not within fifteen 
mniles of the city or town where the principal banking office is 
located. In our opinion, the conflict already exists, and it is a conflict 
which is ‘direct and positive.’ Kelley vs. Washington, 302 U.S. 1, 
10. There is nothing inconsistent with what we here say in Com- 
monwealth v. McHugh, 326 Mass. 249, 265-266. 


“If it be thought that the result reached is not in accord with 
the most approved principles of economics, the remedy must lie 
with congress. 


“A decree is to be entered, with costs to the defendants, declar- 
ing that G. L. (Ter. Ed.) c. 167, s. 37A, inserted by St. 1949, c. 640, 
does not render invalid the branches which have been established 
by the defendants with the approval of the Home Loan Bank Board.” 


THE BRANCH SAVINGS BANK CASE 7 


COMMENT 


While the court reasons its opinion that the Board can estab- 
lish “branches”, it neither quotes, nor suggests, anything which 
seems to us to indicate any express or explicit authority to de- 
termine the location of a branch in direct violation of the state 
law, except by the apparent implication involved in the words 
“The rest of the reasoning follows almost automatically,” but 
does it? Bearing in mind that the location of branches was the 
real problem submitted by the plaintiffs in the case we re- 
spectfully question the suggestion that there is any “automatic 
reasoning” whatever from authority to establish branch 
banks somewhere to authority to locate them in special areas 
in the teeth of a state statutory prohibition. This is what we 
find puzzling. The reasoning, in the opinion, from branch to 
location does not convince because it seems to us tenuous and 
strained rather than “automatic” when one considers what 
seems the obvious purpose of the state act about location—to 
discourage “cut throat” competition in savings bank field.* 

Examination of the opinions cited and relied on by the 
court shows that in none of them does the question of location 
prohibited by a state law appear to have been involved. 

The court twice cites the opinion of the Court of Appeals 
of the Third Federal Circuit in North Arlington National 
Bank v. Kearney Federal Savings & Loan Association, 187 
Fed. (2nd) 564 and agrees with that court that the federal act 
“constitutes an express authorization to the board to consider 
and determine the establishment of branches to be among the 
best practices of local mutual thrift and home financing in- 
stitutions.” But that case did not involve the question of lo- 
cation in violation of a state statute 

The court then says: 

“We see no reason to suppose that congress intended that 
the board should make regulations which should not be of 


*NOTE 
* In his opinion in the case in the 3rd Circuit, 187 Fed. 2nd at p. 564, 
Judge Goodrich inserted a recognition of the facts of “unfair competi- 
tion” involved, saying, 

“it seems to us that if the defendant’s maintenance of this branch 
is unlawful it is indulging in unfair competition with the plaintiff 
and the harm caused by the competition if not justified by the law- 
fulness of that competition gives the plaintiff a standing to com- 
plain. See Restatement of Torts, s. 710 (1938). We assume the 
point, however, and do not decide it.” 
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’ 


uniform application throughout the country,” and cites Hop- 
kins Federal Savings etc. Assn. v. Cleary, 296 U.S. p. 3338. 

We find that case also had nothing to do with the location of 
savings banks and we respectfully call attention to the fact 
that the statements of the court on p. 333 of that opinion do 
not seem to support any such qualified method of interpreta- 
tion as “we see no reason to suppose that congress intended 
that the board should make regulations which should not be 
of uniform application.” What the court said on that page 
was a positive statement that congress did intend uniformity 
“irrespective of repugnant limitations prevailing in the 
states’, and, having said that, then held the federal act uncon- 
stitutional on pages 337-338. 

It is difficult to see how that decision and opinion of Mr. 
Justice Cardozo, for a unanimous court, supports a “supposi- 
tion” of intended uniformity as to the location of savings banks 
not involved. It seems flatly against such a supposition as we 
read the case. 

Also, one may ask, what is there in national uniformity of 
locating savings banks to indicate or suggest soundness and 
safety if “the best practices of local savings institutions” are 
to be considered as the federal act provides? Experience 
shows that “uniformity” often means compromises. Is an 
intention to compromise the soundness and safety of local sav- 
ings banks for the sake of federal uniformity to be attributed 
to congress in interpreting the federal act? 

The court considers the “conflict” between the board and 
the Massachusetts statute “direct and positive’, relying on 
those words from the opinion of Hughes, C.J. in Kelly v. Wash- 
ington. But the court in that case was speaking of two acts 
and the sentence in which those words occur reads, 

“The principle is thoroughly established that the exercise by the 
state of its police power, which would be valid if not superseded by 
federal action, is superseded only where the repugnance or conflict 


is so direct and positive that the two acts cannot be reconciled or 
consistently stand together.” 


That opinion was unanimous and had to do with a state 
statute about the “safety” of tugs. The Massachusetts statute 
seems, in our opinion, to relate to the “safety” of savings 
banks and their sound and safe location and distribution, per- 
haps more important than tugs. We see no difficulty in “recon- 
ciling” the act of Congress, even if it authorizes the establish- 
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ment of branch savings banks, with the Massachusetts statute 
regulating their location. The two acts, as in Kelly v. Wash- 
ington, can, it seems “consistently stand together.” 

The court also says “there is nothing inconsistent with what 
we here say in Commonwealth v. McHugh, 326 Mass. 249, 265- 
266.” But we suggest that those pages be read in full. The 
two opinions seem to us inconsistent in the approach to federal 
statutes “over subjects that historically have been within the 
competence of the state.” 

The remark at the end of the opinion about “principles of 
economics”, suggests the question—assuming the power of 
Congress by explicit language to force unsound economics on 
Massachusetts in the matter of banking, how much can an ad- 
ministrative board force into Massachusetts banking against 
Massachusetts statutes without more explicit authority from 
Congress than appears in this case? To what extent are all 
Massachusetts statutes subjected to the variable judgment 
(or will) of shifting members of administrative boards with- 
out explicit Congressional authority to violate state statutes? 

In the statement of facts by the court already quoted, it 
appears that the two defendants were formerly ‘“Massachu- 
setts banking corporations” converted into federal ones. Does 
the reasoning of the court, by implication, mean that any and 
all Massachusetts savings, or cooperative, banks can be al- 
lowed (or conceivably by some future federal board, politically 
invited) to convert themselves into federal banks to avoid the 
Massachusetts banking statutes? The question seems to arise 
“automatically” and, if the answer is “‘yes’’, what happens to 
the future of Massachusetts savings banks, which hitherto have 
had, and deserved, a national reputation for soundness and 
safety? 


On page 266 in the McHugh case the court said “our views 
are not final in any event.” As we are informed that a petition 
for certiorari has been filed in the Supreme Court at Washing- 
ton in the savings bank case, it is to be hoped that, in view of 
its far reaching importance for Massachusetts, the specific 
problem raised of location of branches, which appears to be 
one of first impression under the federal act without any con- 
trolling federal decisions, will be reargued before that court 
which has the final jurisdiction of federal questions. 

F. W. G. 
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TAX TITLES AGAIN 
By JOHN A. MCCARTY 


As indicated in the article of Seldon G. Brooks in the De- 
cember, 1951 Quarterly, the question of tax titles, like Banquo’s 
ghost, is still haunting us. 

The Editor’s note appended to Mr. Brooks’ “Problem No. 4’’* 
invites anyone to find a hole, if possible, in that part of the 
“26th report of the Judicial Council of Massachusetts” which 
deals with tax titles (Massachusetts Law Quarterly—Decem- 
ber, 1950, Pages 31 to 38). I would be presumptuous indeed 
if I attempted to find a hole in the excellent and well reasoned 
report of the Council, and yet I am tempted to ask questions.** 


So far as I know, no one questions a foreclosed tax title if all 
the provisions of the law governing assessment, sale or taking 
and foreclosure proceeding are complied with. The question 
I would like to ask is: Does the report mean that the mere 


*‘In the “Quarterly” for December, 1951 (vol. XXXVI, No. 4, p. 37), 
Mr. Seldon G. Brooks of Springfield raised the following question which 
was followed by an editor’s note. 


“Problem No. 4. There are several instances where two parcels of 
land, not contiguous but owned by the same person on the same street 
or nearby, have been sold for taxes in a situation similar to the one 
set out in the case of Paul G. Shruhan v. City of Revere, 298 Mass. 12, 
in which the Court has held the tax deed to be void. A petition has 
been later brought in the Land Court to foreclose the tax lien, and no one 
having appeared, a decree has been entered favorable to the petitioner. 
After a year from the date of said decree has gone by so that the decree 
cannot be attacked under the present statute has the holder of the fore- 
closed tax title any interest in the land, or is the tax deed and the decree 
foreclosing the tax title merely a cloud on the original owner’s title? 


NOTE 

“This subject was discussed at length at the request of the legisla- 
ture by the Judicial Council in its 26th report in 1950, pp. 31-38, reprinted 
in 35 Mass. Law Quarterly No. 5, December 1950. The Council discussed 
the statutes and their history and the opinions of the Massachusetts Court 
and of the Supreme Court of the United Sates, cited and relied on in 
Massachusetts, especially Leigh v. Green, 193 U.S. 79. We refer to that 
discussion. Vague comments have been made about tax title foreclosure 
decrees apparently without studying that report with care. If any one 
can answer it, please do, but please study it first. This is a challenge. 
If there is a hole in that discussion it should be pointed out clearly —Ed.” 


** Anything that Mr. McCarty writes is worth consideration. He is not 
a “presumptuous” person and there is nothing “presumptuous” in a 
serious professional discussion of a matter of public importance whether, 
in a report of the Judicial Council, a judicial opinion or any other 
publication containing public reasoning about law and justice which 
affect the lives and property of citizens. Law and justice have de- 
veloped, through such discussions and must continue to do so. Ed. 
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entry of a decree by the Land Court foreclosing the right to 
redemption make a tax title unimpeachable? G.L. Chap. 60, 
Sec. 64. If so, consider the following cases which I have 
taken from my own files and disguised by changing dates and 
names only. 

On July 5, 1932 the Trustees of Development Trust con- 
veyed by deed to M. H. a certain parcel of vacant land with 
good description and reciting that it was Lot 170 on a recorded 
plan. This deed was duly recorded in the proper registry of 
deeds on October 14, 1932. Nevertheless, the following year 
1933 the city again assessed the lot to Development Trust, and 
the tax not being paid, on October 20, 1934, the Collector 
of Taxes sold this lot to the City for taxes for the year 1933 
“duly assessed to Development Trust, X.Y.Z. Trustees”. 

On May 20, 1939 the City filed in the Land Court a petition 
against X.Y.Z. Surviving Trustees of Development Trust to 
foreclose the tax title dated October 20, 1934. The examiner 
to whom the matter was referred by the Land Court found the 
deed to M. H. on record and reported to the Court that the 
petitioner (City) had title if the assessment was good. 


The Land Court ordered a citation by registered mail to 
X. Y. Z. Trustees of Development Trust and to M. H. and Mrs. 
M. H. This citation was dated July 6, 1939 and returnable 
August 7, 1939. Return receipts were filed in the Land Court 
signed M. H. by J. M. and Mrs. M. H. by J. M. respectively. 


No appearance was filed and on October 20, 1939 a decree 
was entered in the Land Court foreclosing and barring all 
rights of redemption under the deed dated October 20, 1934 
and notice of this decree was recorded in the registry of deeds. 


On October 16, 1939 a petition for administration of the es- 
tate of M. H. had been filed in the Suffolk Probate Court, recit- 
ing that M. H. died on June 26, 1939, intestate, leaving as his 
heirs-at-law four daughters and three sons. 


The statute applicable to assessment of taxes which was in 
effect in 1933 was Chap. 237, Sec. 23 of the Acts of 1915 (sub- 
stantially the same as G.L. Chap. 59, Sec. 11, except that the 
assessment date was then April 1 instead of January 1). This 
statute provides: “Taxes on real estate shall be assessed, in the 
city or town in which the estate lies, to the person who is either 
the owner or in possession thereof on the first day of April, 
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and the person appearing of record, in the records of the 
county, or of the district, if such county is divided into dis- 
tricts, in which the estate lies, as owner on the first day of 
April, even though deceased, shall be held to be the true owner 
thereof... .” 

The statute applicable to liens, which was in effect in 1933, 
was Chap. 257, Sec. 36 of the Acts of 1918 (substantially the 
same as G. L. Chap. 60, Sec. 37) which provided: “Taxes 
assessed upon land... shall with all incidental charges and 
fees be a lien thereon from the first day of April in the year of 
assessment ... Said taxes, if unpaid for fourteen days after 
demand therefor, may, with said charges and fees be levied by 
sale of the real estate, if the lien thereon has not terminated 

Applying these statutes to the facts stated above, it would 
seem that the lot assessed to Development Trust in 1933 was 
not properly assessed in that the true owner and the record 
owner was M. H. from and after October 14, 1932. If the 
assessment was invalid, there could be no valid lien. Refer- 
ring to the statute, the words “taxes, if unpaid for fourteen 
days after demand therefor, may, with said charges and fees 
be levied by sale of the real estate if the lien thereon has not 
terminated must mean that taxes may not be levied on the 
land if the lien has terminated, and we are forced to conclude 
that if no lien ever existed, this statute makes no provision for 
a levy by sale of the real estate. 

It therefore seems to me that the attempted tax sale of 
October 20, 1934 conveyed nothing to the City, and when on 
May 20, 1939 the City petitioned the Land Court to foreclose 
its tax title, it had no tax title to foreclose. It is difficult to see 
how the mere petition to foreclose a tax title which did not 
exist could give the Land Court authority to make something 
out of nothing, that is, to issue a decree foreclosing the tax 
title when there was no tax title to foreclose. The Land Court 
examiner noted this and reported that the petitioner (City) 
had title if the assessment was good. 

The question then arises, did the action of the Land Court 
ordering a citation by registered mail to M. H. and Mrs. M. H. 
validate an assessment that was bad when made and create a 
lien which had never existed previously? It is difficult for me 
to think that it did, but even assuming that if notice were given 
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to the parties having title, the proceeding could create a good 
tax title in this case M. H., the true and record owner to whom 
a citation was issued, had died on June 26, 1939. The citation 
issued to him was dated July 6, 1939. The return receipts 
which were filed in the Land Court showed no service on M. H. 
since they were clearly signed by someone else. At the time 
the citation was issued to be served on M. H., title had already 
vested in his heirs-at-law, and they received no notice. 

In Shruhan vs. City of Revere, 298 Mass. 12 at Page 14, 
the court said: “The right to sell land for taxes rests solely 
upon the existence of such a lien, which is a creature of statute 
and not originally a feature of the collection of taxes in this 
Commonwealth” citing many cases. 

Morse vs. City of Revere, 248 Mass. 569 at Page 571 con- 
tains this language: “There being no lien under the express 
terms of the statute, the attempted levy and sales were 
invalid.” 

Now, unless it can be said that under present statutes it 
is not necessary to have a valid assessment or tax lien, how 
could there be a valid tax title to foreclose? Under the facts 
considered herein, if it is argued that the giving of notice of 
the foreclosure proceeding to the record owner and his wife 
at the time the tax sale was made, cured any defect in the fore- 
closure proceedings, then it must be admitted that such pro- 
ceeding does not depend upon a valid tax title. If this is so, 
then what purports to be a petition to foreclose a tax title is 
in reality an original proceeding to seize title to land because 
the tax on it was not paid, and if this is so, and no notice was 
given to the real title holder at the time of the Land Court 
decree, how about the due process clause of the Constitution? 

But someone may protest that the above facts are extreme 
and unusual. If so, consider the following facts: 

In 1930 C. D. was the record owner of Lot 26 shown on a 
plan dated 1895, duly recorded. By a deed dated September 
22, 1930 and recorded November 12, 1930, C. D. conveyed 
to J. J. “the land, with the buildings thereon, being part of 
Lot 26 on plan ete. (referring to the 1895 plan) and being Lot 
26A shown on plan entitled etc. dated August 1930, duly 
recorded in the Registry of Deeds.” 

This last mentioned plan showed a subdivision of Lot 26 
on the original 1895 plan into two lots, 26A and 26B. Lot 26A 
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was conveyed as stated to J. J. and C. D. retained Lot 26B. 
J. J. was assessed a tax on Lot 26A for the year 1931 and paid 
his tax bill. However, in 1931 the City also assessed Lot 
26 on the 1895 plan to C. D. and the tax not being paid, on 
October 21, 1932, the Collector of Taxes sold said Lot 26 on 
the 1895 plan to the City for taxes for 1931. On July 15, 1939 
the City petitioned the Land Court to foreclose its tax title 
against C. D. and described the land in the petition as being 
Lot 26 on the old 1895 plan. The Land Court examiner made 
no mention in his report of the sale of Lot 26A to J. J. and 
the Court was completely unaware of any rights J. J. had 
acquired. Notice by registered mail was given to C. D. No 
notice was given to J. J. On September 7, 1939, a decree was 
entered forever foreclosing and barring all rights of redemp- 
tion under the tax deed October 21, 1932. 

Was J. J. deprived of his title to Lot 26A by this decree? If 
the foreclosure of the tax title in the Land Court is unimpeach- 
able, he was. 

What, if any, is J. J.’s remedy? 

G. L. Chap, 60, Sec. 64, provides: “The title conveyed by a 
tax collector’s deed or by a taking of land for taxes shall be 
absolute after foreclosure of the right of redemption by decree 
of the land court as provided in this Chapter.” 

Section 67 provides: “Default.—After the return day fixed, 
to be at least twenty days after the time of the actual issuance 
of notice, the court shall, if satisfied that the notice has been 
properly given, on motion of the petitioner enter an order 
defaulting all persons failing to appear and answer, and 
decreeing that the petition as to them be taken as confessed.” 

Section 69 provides: “Decree Barring Redemption, When. 
—If a default is entered under section sixty-seven, or if 
redemption is not made within the time and upon the terms 
fixed by the court under the preceding section, or if at the 
time fixed for the hearing the person claiming the right to 
redeem does not appear to urge his claim, or if upon hearing 
the court determines that the facts shown do not entitle him 
to redeem, a decree shall be entered which shall forever bar 
all rights of redemption.” 

Section 69a supplements and emphasizes Section 69 by 
providing: “No petition to vacate a decree of foreclosure 
entered under section 69 and no proceeding at law or in equity 
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for reversing or modifying such a decree shall be commenced 
by any person other than the petitioner except within one year 
after the final entry of the decree...” 

Does all this mean that J. J., the innocent owner of land 
who has paid his taxes and who has no reason to be concerned 
with any tax difficulties of his neighbor, has lost title to his 
lot because of an error in the assessing department in the city 
and a careless report of the land court examiner? True, the 
statute states “‘a decree shall be entered which shall forever 
bar all rights of redemption,” and I agree that the English 
language cannot make it clearer that J. J. has lost title to his 
land. It still is difficult for me to believe it. I know of no case 
which has held directly that it is not necessary to comply with 
G. L. Chap. 59, Sec. 11 when assessing land or that there is 
a tax lien which does not depend on any statute or that a tax 
title can be foreclosed if there is no tax title. 

The case of Leigh vs. Green, 193 U. S. 79 supposes a valid 
tax lien and speaks of the proceeding as being “to enforce a 
lien” and again in the same case “the taxes were unpaid and 
a lien outstanding,” and all the cases I have been able to find 
assumed a valid tax and a valid tax lien. 

In Boston vs. Quincy Cold Storage Company, 312 Mass. 638, 
there is no question that the land was assessed to the true 
owner as required by statute even though such true owner was 
not the record owner, therefore there was a good assessment 
and a valid lien. 

Now what has happened can happen again, and what can 
happen must be anticipated. Therefore, we must anticipate 
that the following situation can arise, as indeed it has arisen 
in principle in many cases. 

In the past it has been quite common for the owner of land 
to make and record a subdivision plan showing numbered lots 
and then completely to disregard the lots when making sales. 
It is common to find in a fully developed neighborhood houses 
placed on lots which consist of parts of several numbered lots 
shown on the original plan. It is also common for the assessors 
to assess the land even many years afterwards as parts of the 
numbered lots shown on the original plan. I have before me a 
tax bill for the year 1951, which, under the heading “Location” 
is as follows: “Parts of Lots 97, 98, 99, 100 and all of Lot 101, 
5 Hill Road.” This property is bounded on two sides by public 
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streets and on the other two sides by stone walls. A house is 
located on the property numbered 5 Hill Road which was built 
in 1929 and occupied continuously since that time as a resi- 
dence. The abuttor on the north is the owner of Lots 95, 96 and 
the rest of Lots 97, 98, 99 and 100, and presumably is assessed 
for “Lots 95, 96 and parts of Lots 97, 98, 99 and 100.” Suppose 
through error or carelessness the abuttor on the north is as- 
sessed for “Lots 95, 96, 97 and parts of Lots 98, 99 and 100.” 
Suppose he does not pay his tax and eventually his property is 
taken by the collector and the tax title foreclosed in the Land 
Court. It may be years before the owner of 5 Hill Road finds 
out that part of his land was assessed to this neighbor and in- 
cluded in a tax taking which now has been foreclosed. 

Has he lost title to his part of Lot 97 because of an assessing 
error? If the mere entry of a decree foreclosing a tax title 
makes a tax title unimpeachable, he has, and if the statute 
quoted above means exectly what it says, he will have no 
redress. Is it then the duty of every owner of real estate to 
check the assessors’ records every year to be sure that none of 
his land is assessed to any of his neighbors? Very few land 
owners have the ability or time for such a task and yet even 
though they pay their own taxes they may lose some of their 
land because of an error which they could not know about 
unless they investigated the assessors’ books. 

As stated in the Report of the Judicial Council, “The city or 
town is entitled to its taxes and may take and foreclose as 
provided in the statutes,” but must not the assessors them- 
selves comply with the statutes? Again quoting the Report 
“the obvious purpose of the Statutes passed since 1915 has 
been to make it constantly clearer that the foreclosure of the 
tax lien on the land to secure the municipality is intended to 
be one to ‘bind the land’ by providing first for an opportunity 
to appear and contest the tax or the foreclosure or to redeem 
and second a limitation of time for those opportunities.” I 
have no quarrel with this statement. But I do seriously raise 
this question. Is the right and necessity of cities and towns to 
collect real estate taxes so great as to excuse their officers from 
complying with the statutes and permit them to seize the 
land of an innocent person for a tax illegally assessed upon it? 
Should cities and towns be permitted to take advantage of 
their own assessing errors and by foreclosing a tax title on 
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land which was improperly assessed, leave an innocent person 
without notice, no redress when his land has been seized? 
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Mr. McCarty asks a crucial question which cannot be 
“ducked.” Is there an answer? The profession is familiar 
with the old legal proverb, “hard cases make bad law.” The 
late John C. Gray, if we remember correctly, presented the 
other horn of that dilemma by reminding us that “bad law 
makes hard cases.” Mr. McCarty’s reference to Banquo’s 
ghost is apt, but ghosts like the sirens in the Odyssey, may 
mislead unless resisted. Is the law hopeless in this matter or 
can it follow the example of Ulysses and find a middle course 
between Scylla and Charybdis? 

We suggest that the “hard cases” stated by Mr. McCarty do 
not alter the conclusion of the Judicial Council, that a tax title 
foreclosure gives a “marketable” title of record under the 
present statutes, thus accomplishing the purpose stated by 
Judge Davis and his fellow commissioners, who originated 
those statutes in 1915. While we know of no case in which 
it has been tried in a tax-title matter, we suggest that the 
remedy in the cases put by Mr. McCarty, is to be found not 
in questioning the tax-title foreclosure, but in the general 
principles of equity jurisprudence” which govern the equity 
jurisdiction in Massachusetts. 

In a carefully annotated note in 30 Harvard Law Review (p. 
637-639), we find the statement that the correction of mis- 
takes in certain cases “is a true function of equity” and see 
Golding v. 108 Longwood Avenue Inc., 325 Mass. 465, at 467-8, 
and cases therein cited. Such questions generally arise in 
cases involving reformation or cancellation of contracts. See 
Richardson v. Boston 148 Mass. 508; Jeselsohn v. Park Trust 
Co. 241 Mass. 388; Shapiro v. Wildey Savings Bank, 213 Mass. 
498. 

In 1868, while equity jurisdiction was still strictly inter- 
preted in Massachusetts the court unanimously recognized and 
applied the doctrine of correcting mistakes. In the case of 
Spurr v. Benedict, 99 Mass. 463, on a bill of equity to restrain 
prosecution of an action on a purchase money note given for a 
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deed which, by mistake, conveyed the wrong land, the court 
said: 

“There can be no doubt of the full equity jurisdiction . .. to set 
aside a conveyance of land, on the ground of mistake, where the 
vendor has undertaken to sell something which he did not own, 
and the estate embraced in the deed, although owned by him, is 
not that which the vendee intended to buy and supposed that he was 
obtaining by the conveyance. In such a case the equity for a 
rescission of the transaction does not depend upon any intentional 
fraud on the part of the grantor; ... Mistake is a head of equity 
jurisdiction distinct from fraud. Relief is granted on the ground 
that it would be unconscientious,” not to protect the victim. 

Of course, the equitable doctrine is not limited to contracts 
because mistakes are not so limited as shown by the cases 
stated by Mr. McCarty. Those cases seem to us so palpably un- 
conscionable as to present stronger grounds for equitable cor- 
rection of a mistake than most of the cases of reformation 
or cancellation of contracts that we have seen. Are we mis- 
taken? But, it may be asked, how does the existence of such a 
possible remedy fit the idea of a “marketable title’ in the 
hands of the tax title purchaser or his innocent successor in 
title whether by purchase or descent? A “marketable title” 
means a clear record title under our recording system, but 
the recording system cannot protect against some unknown 
facts such as a forged deed even if recorded. Let us take 
another illustration which seems to resemble those suggested 
by Mr. McCarty. Mr. A. has two lots, B & C, side by side 
on D St. in Boston. He places a separate mortgage on each 
lot. He conveys the equity in Lot B to his son George, and 
the equity in lot C to his daughter Georgianna, then dies. 
Georgianna marries Mr. Smith and moves to Pittsfield, but 
pays the taxes and interest on her lot C. George does not pay 
his taxes and interest. The mortgagee, by mistake, sends his 
lawyer, or broker, the mortgage on Georgianna’s lot and di- 
rects forecloseure. The record title is still in her maiden name 
of Georgianna A. The mortgage is foreclosed without her 
knowledge—she being in California for six months and any 
notice sent her being received by her cook at home and not 
forwarded. The mortgagee without realizing the mistake 
buys in the property, takes possession by entry and sells it to 
another. There is a clear record “marketable” title, but does 
Georgianna lose her lot? Would not a court of equity protect 
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her and remove the cloud created by mistake, ordering the 
innocent purchaser to re-convey or release? Would not the 
same court also require the mortgagee to reimburse the pur- 
chaser? He would still hold both mortgages and could fore- 
close on George. 

Such a situation would be unusual but perfectly possible. 
Suppose the innocent victim in Mr. McCarty’s cases was a 
religious organization which had built a church on the lot, 
exempt from taxation, but the lot was included by mistake in 
the larger lot sold and foreclosed for taxes. Would they 
lose their church to the tax title purchaser’s grantee? The 
tax title foreclosure is absolute by the terms of the statute 
against all rights of “redemption” and creates a marketable 
title of record; but in the cases put there is no right of “re- 
demption.” The wrong land was simply taken by the city 
from an innocent owner, by mistake, which should, and we 
believe would, be corrected by the court of equity. As indi- 
cated in Fall River v. Conanicut Mills, 294 Mass. 98, the city 
has a tax lien as security with an irrevocable power of sale 
coupled with a forecloseure proceeding, for a judgment; but, 
with the possible exception of full registration, we think of no 
form of legal judgment which is beyond the reach of a court 
of equity acting against the person to prevent an uncon- 
scionable situation outside the record. 

Mr. McCarty says there is no “lien” in the cases suggested ; 
but, while that suggestion finds some support from the 
phraseology of some judicial opinions, we suggest that a tax 
“lien” exists in two senses—a continuous constitutional “lien”, 
resembling inchoate dower, and a more specific “lien” when 
reduced to collectible form. 

A good “marketable” record title would not stand against 
a good honest title by adverse possession, even in a proceeding 
at law although it may not appear of record. A municipality 
seems financially responsible to a seller, or the seller’s grantee, 
for selling and foreclosing a mistaken lot and seems subject to 
equity jurisdiction. 

We still believe that the statement of the Judicial Council is 
sound that a foreclosed tax-title is a “marketable” title of 
record as a title based on a forged deed of record would be 
marketable, although it could be cured of record by a bill to 
remove a cloud as well as by defense to a writ of entry unless it 
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had ripened by adverse possession. In other words a tax title 
foreclosure is absolute and marketable of record against re- 
demption, but if it deals with the wrong lot by mistake which 
does not appear of record a court of equity can cure it by a 
decree in personam, adjusting liability between the mis- 
taken city or town and the record holder. It seems as good 
as, and perhaps better than, a good deed of a clear record 
title; and most marketable titles rest on deeds which are 
subject to some unknown facts not of record. 

This problem is of such widespread concern to land owners 
and their advisers throughout the commonwealth as well as 
to cities and towns, that it deserves extended, and if necessary, 
continued discussion. We believe the answer can be reasoned 
out, even for the “hard cases”, put by Mr. McCarty, without 
“making bad law”, or bad conveyancing practice. Accordingly, 
if any one after reading the report of the Judicial Council, 
the Federal case of Leigh v. Green, Mr. McCarty’s article and 
the foregoing discussion, can add anything, please do so. 

F. W. G. 
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PRACTICAL CONSIDERATIONS IN THE SELECTION 
OF A TRADE MARK 
By HERBERT P. KENWAY 


It has been my experience that many manufacturers get 
into trouble in trade mark matters because of ignorance on 
their own part or because of improper advice in connection 
with the selection of a trade mark to identify their products. 
Because many misconceptions relating to trade marks appear 
to be almost universal a few remarks on the subject may be 
of interest to the general bar. It is by no means my purpose 
to attempt here any general survey of trade mark law as a 
whole but rather to focus certain important factors which 
should be considered at the time a trade mark is selected. 

By way of introduction it should be pointed out that our 
trade mark law today adheres closely to the English common 
law which forms the historical foundation for almost every 
feature of modern trade mark law in the United States. For 
example, while trade marks used in interstate commerce may 
be registered in the United States Patent Office, and while the 
various states are provided with registration mechanisms, 
the effect of a registration is very largely to confer procedural 
advantages upon the registrant. The substantive rights are 
derived almost exclusively from the activity of the registrant 
with respect to the use of the trade mark upon goods sold by 
him prior to his application for registration. If a manufac- 
turer has not used a trade mark, he cannot secure any valid 
registration. Registration is literally correct terminology, 
because a registration merely serves as a formal confirmation 
of rights already vested in the registrant. 

Trade marks originated in an age of illiteracy, at a time 
when only the clergy and learned professions were able to 
read. Consequently the earliest trade marks were almost 
invariably comprised of symbols. An iron foundry would 
stamp a triangle on each casting to inform all those who saw 
it that the casting was the product of that foundry. Other 
foundries used other symbols. 

Another good example of early trade marks are the hall- 
marks to be found on silver. It will be noticed on a piece of 
English silver that there are three or four different symbols. 
One symbol indicates the year in which the piece was made, 
another symbol indicates that the percentage of silver in the 
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piece is above a predetermined standard, and another symbol 
indicates or identifies the silversmith who made the piece. In 
earlier time there was also a symbol to indicate that the silver- 
smith was a member of the guild possessing monopolistic 
privileges in a given area of England. 

Such symbols, therefore, were primarily indications of 
origin. In trade mark law the term “origin” has a technical 
meaning which must be understood if the general law of trade 
marks is to be comprehended. A trade mark does not neces- 
sarily indicate to the public that an article was manufactured 
by any particular company; it does indicate than one article 
bearing the trade mark appears on the market under the same 
sponsorship as all other articles bearing the same trade mark. 
For example, the trade mark “Kodak” appearing upon a 
camera indicates to those who know about photography that 
the camera was manufactured by the Eastman Kodak Com- 
pany in Rochester, New York. However, the term “Kodak” 
has significance to thousands of people who have no idea what 
the name of the company is or where it is located. If John 
Doe purchases a “Kodak” camera and likes it, he will probably 
purchase another “Kodak” camera some day and will perhaps 
recommend “Kodak” cameras to his friends. In such a case 
the trade mark is obviously an asset. The reverse is also true; 
if a man buys a pair of shoes bearing a certain trade mark 
and finds them most unsatisfactory, he will in all probability 
be careful not to buy another pair of shoes with that trade 
mark and will probably give his friends the same advice. In 
such a case the trade mark is a liability. 

Sales managers appear in general not to understand the 
primary function of a trade mark, but rather visualize a trade 
mark as a selling or advertising device. Hence the ordinary 
sales manager will select a trade mark which “tells a story.” 
To coin an example, a sales manager would prefer to select 
for cameras a trade mark such as “Bestlens.” He feels that 
with such a trade mark he not only identifies the product of 
his company, but also puts across a sales “message” every 
time the trade mark is used. 

Here, however, the understandable desires of the sales 
manager clash head on with the principles governing the law 
of trade marks. “Bestlens” is purely descriptive of cameras. 
To confirm to one camera manufacturere the sole and exclusive 
right to use the term “Bestlens” would rob other camera 
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manufacturers of the right to use ordinary descriptive lan- 
guage in connection with their products. Any camera manu- 
facturer or vendor of cameras is entitled to use ordinary 
descriptive terminology in connection with advertising and 
selling his products. It can be stated categorically that any 
trade mark which mingles descriptive matter with identifying 
matter is weakened to the extent that the trade mark is given 
a descriptive significance. 

There is of course a borderland area comprised of trade 
marks which are not solely descriptive but are suggestive; 
that is to say marks which suggest characteristics of the prod- 
ucts upon which they are used For example a large manu- 
facturer of plastic articles adopted as a trade mark for 
brushes and combs the term “Jewelite.” Now the term “Jewel- 
lite” is not definitely descriptive. There is no such word in 
the English language. However, the mark is decidedly sug- 
gestive. It suggests that the article is like a jewel, and effect 
of the mark upon the average reader or hearer is, in quasi 
translation, “jewel like.” The Patent Office ordinarily permits 
the registration of a trade mark which is not solely descriptive 
but is suggestive, and “Jewelite” was duly registered. Another 
company thereafter placed on the market brushes and combs 
and adopted the trade mark “Gemlite.” Litigation ensued. 
The Circuit Court of Appeals affirmed the District Court in 
denying relief, holding that “Jewelite” was a weak trade mark 
and that the scope of protection afforded registrants of weak 
trade marks is necessarily of limited compass. 

There are, it seems to me, important conclusions to be 
derived from a consideration of what happened to the trade 
mark “Jewelite.” Perhaps the primary conclusion is that a 
registration is of no more value than the trade mark which 
is registered. Every automobile in Massachusetts is regis- 
tered, but some registered automobiles are worth perhaps 
$50 while others are worth in excess of $5,000. Consequently 
it should be borne in mind that registration by no means 
guarantees effective protection upon a trade mark which in 
itself is weak. 

The second conclusion is confirmatory of what was stated 
above, namely that when the identifying function of a trade 
mark is diluted with an advertising function, the rights of the 
owner may be so circumscribed as to be without practical 
value. 
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Let us consider another case where the owners of the trade 
mark “Rolls Royce” for automobiles sued a manufacturer of 
radio tubes who used the trade mark “Rolls Royce” on his 
products. The defendant argued that automobiles and radio 
tubes were so entirely different and moved in such different 
channels of commerce that no one could be deceived into 
believing that the radio tubes had the same origin as the auto- 
mobiles. The plaintiff successfully argued that the trade mark 
“Rolls Royce” had become a synonym for the highest quality, 
that the trade mark was so completely an identifying symbol 
that the only possible motive behind its adoption for radio 
tubes would be to draw to the radio tube manufacturer part of 
the good will and reputation of quality which the automobile 
manufacturer had so carefully fostered for its business. It 
further pointed out that if the term “Rolls Royce” were to 
become common on other articles of merchandise, its value 
to the automobile manufacturer would be greatly reduced, 
since the mark would be diluted. The “Rolls Royce” case per- 
haps represents the other extreme, but it is useful as an illus- 
tration of the type of protection which can be secured by the 
owner of a trade mark which has no significance or function 
other than that of identifying the origin of merchandise. 

From what has been said it follows logically that a trade 
mark which has a geographic significance is one which may 
prove a weak reed. If one manufacturer in the Boston area 
manufactures radio tubes under the trade mark “Boston” and 
a second manufacturer in the Boston area adopts the name 
“Boston” for radio tubes, it can be seen that the second manu- 
facturer has a powerful argument. He can say, “My radio 
tubes come from Boston and I am entitled to so indicate by 
placing upon my radio tubes the name of the city in which 
they originate.” This leads to the curious doctrine in trade 
mark law that a diligent thief comes off better than one who 
is dilatory. If the first manufacturer of “Boston” radio tubes 
should be the only one to use the term “Boston” for, perhaps, 
fifteen years, it might well happen that the public in general 
would come to identify “Boston” radio tubes not as radio 
tubes manufactured in Boston, but as radio tubes originating 
from a certain manufacturer, and the term “Boston” would 
then have acquired a secondary meaning. If under these 
circumstances a second manufacturer adopts the term 
“Boston” for radio tubes, he can be enjoined by the first 
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manufacturer provided a proper showing of secondary mean- 
ing can be presented. However, cases of enforceable secondary 
meaning are rare, and the reports are full of cases where 
the plaintiff has failed to convince the Court that secondary 
meaning existed; it is, I believe, one of the most difficult mat- 
ters upon which to offer satisfactory proof. In any event it 
seems extremely unwise to select a trade mark which can only 
become enforceable after it has acquired secondary meaning. 
Not only is it difficult to prove secondary meaning, but the 
owner of such a trade mark has no control over the adoption 
of the same trade mark by a stranger before sufficient time 
has elapsed to make it possible to contend for secondary mean- 
ing. 

In addition to the avoidance of descriptive and geographic 
terms there is also to be considered the matter of surnames. 
Anyone is normally entitled to use his name to designate 
his business or his products. If one company begins to sell 
shoes under the name “Mergatroid”, that company would 
find it, in most cases, difficult if not impossible to enjoin 
some other Mergatroid in using his name upon shoes. Here 
again secondary meaning can come to the rescue, as in the 
Waterman Pen case wherein the Waterman Pen Company 
successfully prosecuted an infringement suit against another 
company which had acquired a gentleman by the name of 
Waterman as an excuse to use the name. 

I have many times been asked by clients whether it is not 
correct that one cannot adopt as a trade mark an ordinary 
word in the English language. That is not correct. If the 
word has no descriptive significance as applied to goods, 
there is no reason to prevent its adoption as a trade mark. 
For example, there is the word “Fairy” used on soap, also 
the word “Sweetheart”. Neither of these words has any 
significance as applied to soap. If, however, one were to adopt 
the word “Leather” for soap, the inference would be that 
the soap was to be used on leather. In this sense the word 
is descriptive in a derivative sense. It may be pointed out 
parenthetically that the words “Fairy” and “Sweetheart” 
do not fall into this category. 

There is one other pitfall to be avoided in selecting a trade- 
mark and that is to be sure that the mark selected is one 
which has not previously been appropriated by another con- 
cern for the same merchandise or merchandise of similar 
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character. If one is unfortunate enough to select a trade 
mark which has been used by another on similar merchandise, 
several disadvantages ensue. In the first place if the late- 
comer’s merchandise is of high quality, the use of the trade- 
mark by the latecomer will benefit the good will and reputa- 
tion of the first user. In the second place the latecomer is in 
a sense at the mercy of the first user who can bring a suit 
at any time for an injunction and damages. While laches 
is ordinarily a good defense in a suit in equity for an injunc- 
tion, the effect of laches in trade mark situations is merely 
to bar the collection of damages. Even the lapse of many 
years will not prevent the true owner of a trade-mark from 
securing an injunction against infringement except in the 
most extremely aggravated cases. Menendez v. Holt 128 
U. S. 514; Dwinell-Wright v. White House Supply Co. 132 
Fed. 2d 812. If the circumstances are such that the owner 
of the mark is guilty of estoppel or “acquiescence”, relief 
will not be granted. Saxlehner v. Eisner 179 U. S. 19; McKes- 
son & Robbins v. Phillips 53 Fed. 2d 342. Such cases are 
extremely rare and by no means represent the usual situation. 
Consequently it is possible to roll merrily on for several 
years without being aware that the trade-mark is really the 
property of another. In such circumstances the work of many 
years of advertising and promotion, and the expense involved 
goes down the drain. Finally, if the mark turns out to belong 
to someone else, the latecomer is entirely without the means 
of protecting himself. It very often happens that a New 
England manufacturer will select a trade-mark and be en- 
tirely unaware that the same trade-mark has been used 
on the same or similar merchandise in a small way in another 
part of the country and registered. The new user may make 
much more extensive use of the trade-mark and even bring 
it to national prominence. Nevertheless the first small user 
is in a position to enjoin the second giant user. 

Here incidentally it must be pointed out that under the 
Act of 1946, Section 22, it is provided that registration of 
a mark on the Principal Register shall be constructive notice 
of the registrant’s claim of ownership thereof. This provision 
casts considerable doubt on the older cases such as Hanover 
Star Milling Company v. Metcalf 240 U. S. 403 where the 
Supreme Court affirmed the common law rule that the pro- 
tection afforded the owner of a trade-mark is coextensive with 
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the geographical area in which the trade-mark is used. The 
practical effect of Section 22, however, is to change the com- 
mon law and to provide a registrant with nation-wide coverage. 
Once a trade-mark has been registered under the Act of 1946, 
the registrant may thereafter expand his market geographi- 
cally without any fear of being barred by a user who adopted 
the mark in point of time after the registrant’s first use 
of it but prior to the registrant’s first use of it in the new 
area. Of course, the protection afforded the owner of an 
unregistered trade-mark is still limited to the area in which 
he makes use of his mark. The Act of 1946 does provide for 
registrations to be issued to concurrent users, but only under 
the very special circumstances where both of the users com- 
menced the use of the mark prior to the filing by either of 
them of an application for registration. 

There is no limit of time within which the owner of a mark 
must apply for registration. Consequently merely to search 
the list of marks registered in the United States Patent Office 
is not sufficient, since there may be an unregistered user 
lurking in the background and in a position to come in years 
later, secure registration, and then enjoin the second user. 
However, there are trade directories and other sources avail- 
able for consultation and a thorough search of the Patent 
Office records and such directories will in most cases be 
sufficient to bring out any prior use of a trade mark selected. 

There are, of course, certain other factors which enter into 
the selection of a trade mark, but they concern largely matters 
of taste and esthetics. It is generally believed, however, that 
a short trade mark of one or two syllables is much more 
valuable than a longer one and also that marks beginning 
with certain letters are more easily remembered than others; 
the letters P, T and K seem to be favored. 

In summation it may be stated that in selecting a trade 
mark it is important to choose a mark which is completely 
fanciful and therefore capable of becoming a valid technical 
trade mark. In doing so it is important to avoid the use of 
geographical names, or surnames. One can expect to en- 
counter considerable resistance from the sales manager type, 
but it is generally possible to steer the selection away from 
descriptive matter by pointing out that the selection of a 
trade mark lacking in descriptive significance by no means 
impedes the use of accompanying slogans, seller’s puffing and 
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the like. Finally it can be pointed out that those trade marks 
proved by time to be the most valuable in the United States 
are devoid of any descriptive significance, for example 
“Kodak”, “Vaseline”, “Philco”, “Lux”, etc. 





OLD EXECUTIONS 

In the “Quarterly” for July 1952 (pp. 42-43) we printed 
a draft act suggested by Mr. Blood, President of the Massa- 
chusetts Conveyancers Association, to clear up a point about 
old executions. We asked for suggestions. We received 
suggestions from Mr. Seymour Bluhm of Plymouth and Mr. 
Selden Brooks of Springfield. 

Mr. Bluhm raised the question whether the draft, as printed, 
might be held to validate invalid executions, less than six 
years old. He pointed out 

“Though an execution has been filed with the Register, if the 
record fails to show action thereon within 30 days thereafter, or 
for that matter, continuing action to complete the levy on the real 
estate not less than every 30 days after filing, said execution would 
be void as against intervening grantees, etc. Haskell vs. Varina, 
111 Mass. 84; Bell vs. Walsh, 130 Mass. 163; Hardy vs. Safford, 
132 Mass. 332. (‘We are of opinion that an omission of the creditor 
or officer to proceed with the levy of an execution, for more than 30 
days, at any stage between the recovery of judgment and completion 
of the levy, is an unreasonable delay.’ Haskell vs. Varina, 111 Mass. 
84, 86. Perhaps my interpretation is wrong, however, it is based, 
apparently, on judicial authority.)” 

He suggested that words be inserted indicating “that 
executions invalid otherwise by operation of law are not 
intended to be validated.” 

Mr. Blood, thereupon, inserted the words “if otherwise 
then valid” in the draft so that it would read as follows 
with the inserted words printed in italics. 


REVISED DRAFT 


Chapter 236 of the General Laws is hereby amended by inserting 
after Section 49 the following section: 

Section 49A. If a levy on execution shall not have been completed 
by set-off under the provisions of Sections 6-23 or by sale under the 
provisions of Sections 26-30 within six years from the date on 
which notice of the execution was deposited in a Registry of Deeds 
under the provisions of Section 4 or within six years of the effective 
date of this Act, whichever event shall occur last, the levy if other- 
wise then valid shall be void as to any land within such Registry 
District unless within said six year period it shall be brought 
forward in such Registry of Deeds in the manner provided in 
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Section 114A of Chapter 223 of the General Laws for bringing 
forward attachments of real estate. In case a levy becomes void 
under the provisions of this section the creditor may resort to any 
other legal remedy for the satisfaction of his judgment. 

Mr. Brooks suggests that the opening line of the pro- 
posed section should read, “If a levy on execution not other- 
wise invalid by operation of law shall, etc.” 

He adds as a practical reason for legislation 

“I am familiar with the cases referred to [by Mr. Bluhm] and 
know that the lawyers in Greenfield use the same cases for authority 
for passing executions after one year. However, conveyancers in 
this county are still unwilling to pass an execution which is not 
returned to Court. Therefore, the suggested legislation would be of 
great benefit to us.” 

Either suggested insertion would seem to cover Mr. Bluhm’s 
point, but we rather prefer that of Mr. Brooks. If anyone 
has further suggestions, please send them. The deadline for 
new legislation is Wednesday, December 3rd. 

F. W. G. 
Additional Note 


Mr. R. D. Swann writes 

“Mr. Bluhm raises two questions which I answer as follows: 

“1, If there is any possibility that the proposed act would validate 
invalid executions, by all means let’s provide against it by some 
provision. 

“2. As to unreasonable delay in the levy or sale under execution 
rendering the levy or sale invalid, I believe the law to be: 

“Chapter 236, Section 4. Within forty days after judgment, the 
officer must deposit the execution with a return that it is in his 
hands to take property. He can then proceed by levy or sale. 

“Section 21. Within three months after completion of the levy, 
he must file the execution with his return in the registry or by 
Section 24 a bona fide purchaser is protected. 

“Section 27. If by sale, he must record a deed within three 
months after the sale. 

“Suspension of the levy, etc. under Sections 31 and 32 applies only 
in case of a prior attachment. 

“How long can he wait between filing the execution under Section 
4 and completing the levy or sale? 

“Bell vs. Walsh, that Mr. Bluhm cites, states, page 166, ‘Any 
delay in completing the levy was immaterial, the tenant having ac- 
quired no right in the meantime.’ Hardy vs. Safford, which he cites, 
I cannot understand. 

“His quotation from Haskell vs. Varina would mean that this 
period cannot be unreasonable and that in that case a delay of more 
than thirty days was unreasonable. It would be nice to have the 
law provide how long after seizure a sheriff can delay before com- 
pleting a levy or sale, but I am afraid that is not practicable.” 
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THE RISE OF MODERN COMMUNISM 


By MASSIMO SALVADORI, Henry Holt & Co., 1952, $2.00, 
108 pages. 


(Reprinted from the American Bar Association Journal for 
September, 1952) 


This a remarkable and, in my opinion, exceptionally im- 
portant little book containing more intelligently balanced 
varied but connected history in 108 small pages than one will 
generally find in many larger volumes. It is pocket size, 
written by an obviously qualified scholar who has worked 
and learned not in an “ivory tower” but in the midst of war 
and political turmoil and on both sides of the Atlantic. He 
now lives in Northampton, Mass., and teaches Modern Euro- 
pean history at Smith, Bennington and Mt. Holyoke Colleges, 
returning to Europe annually to keep in touch with current 
history. 

Born in London of Anglo-Italian parentage, he was brought 
up in Italy, he was active while still in school in 1923 in the 
anti-fascist movement, was wounded while trying to help his 
father (a philosophy professor) whose “liquidation” had 
been requested, escaped with his father to Switzerland, gradu- 
ated at the University of Geneva, worked in the Italian 
“underground” in 1929, was arrested, jailed for a year and 
sentenced without trial to five years in a concentration camp. 
Released through non-official British intervention, he went to 
England, farmed and travelled in Kenya and Urgreda in 
Africa, taught in the University of Geneva and in St. Law- 
rence University in Canton, New York. In 1941, he was en- 
trusted by the British with missions to stop Nazi supply and 
information centers in Central America, in 1943 entered the 
British army and as a paratrooper in Special Operations, 
he fought in the North African and Italian Campaigns oper- 
ating behind the enemy lines and in 1945 as Lieutenant Colonel 
Salvadori was decorated with the Distinguished Service Order. 

All this shows that he knows more than most of us. What 
he writes should be read by every American who can get 
hold of the book. We are apt to be rather naive, possibly even 
a bit conceited, when it comes to trying to learn something 
about understanding other countries or their history. 

The report of the Special Committee on Communist Tactics, 
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Strategy and Objectives of the American Bar Association was 
accompanied by a carefully prepared Brief on Communism; 
Marxism-Leninism. I have heard that report and brief criti- 
cised as “one-sided”, but anyone who reads this little book 
by Salvadori can make up his own informed opinion. 

Beginning with the so-called “Utopian” phase of the Social- 
ist Movement of the 18th and early 19th century, through the 
writings of St. Simon and others, and later Marx, he discusses 
the “liberal” movement which abolished slavery, developed 
parliamentary institutions, stressing the division of powers 
to eliminate arbitrary action and consolidate the rule of law; 
he refers to the suffering caused by economic changes and 
political conflicts and says: “Europeans were considerably 
less poor around 1900 than they had been a century earlier, 
but they were more conscious of their poverty and freer to 
express feelings of discontent. There was less injustice but 
greater consciousness of what injustice remained.” (pp. 2-3). 
He traces the rise of Lenin “whose will became law in one of 
the largest nations in the world” and then shows the gradual 
spread of his first principle of “the seizure of power” by 
violence, the Marxian principle of the abolition of private 
property, etc. More than any other book I have seen this 
book explains the conditions and reasons, the extent and the 
limitations, of this spreading, not only in Russia but in prac- 
tically every nation in the world. 


It is interesting that infiltration appears to have been least 
successful among people in the Moslem nations (see p. 85) : 

“The efficiency of the communist parties derives to a large extent 
from the fact that they are not political parties in the accepted 
meaning of the term. They represent an all-embracing way of life 
which appeals to millions of individuals, not because of its economic 
or political implications but because the party members have a cer- 
tain ‘character structure.’ From this point of view, joining the 
party is an experience equivalent to that of joining a church in 
times of great religious fervor.” 

Readers of the recent books by Philbrick, Whittaker Cham- 
bers and others will do well to read this book for its compre- 
hensive grasp of the contributing factors in the movement 
throughout the world for a long period of time and the bal- 
anced judgment of the author. 

He concludes: 

“Without disparaging the courageous democratic opponents of 
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communism who, since the end of World War II, have conducted 
a brilliant and on the whole successful fight against totalitarianism, 
we may assume that what will happen in Continental western Europe 
during the near future will be the result more of external pressures 
(American and Russian) than of the autonomous working of in- 
ternal forces. 

“Begun as one of the many extreme tendencies unknown to the 
general public at the turn of the century, communism stands today 
as possibly the most powerful single political movement, if not in 
the world, certainly in most of the Eastern Hemisphere. 

“Communism today is less utopian than it was in its early revolu- 
tionary phase (1917-1923). It has a popular base which was lacking 
then; it enjoys the advantages of skilled and courageous leadership; 
it has become first and foremost a machine for the conquest of politi- 
cal power. There had been a beautiful dream, which is still the 
dream of many intellectuals who have little contact with reality. 
For those who believe in freedom, the reality of communism 
is a tragic one, and it is no use deluding oneself that it will be trans- 
formed through an internal process of the communist movement. 

“Looking at the institutions of the communist state and of the 
communist parties, at what is and not at what should or might be, 
one cannot escape the conclusion that communism negates the noble 
attempt made during the last three hundred years in Western civili- 
zation to make liberty the basis of the social order, to evolve insti- 
tutions through which continuous peaceful change can take place, 
to replace arbitrary rule with rule by law, and government by force 
with government by discussion. The attempt has produced but 
limited results so far; success can be achieved only through an 
effort which includes an uncompromising opposition to communism.” 
He then illustrates the tragedy of the movement by the follow- 


ing footnote: 
“ ‘Communism, in its stage of so-called Utopia... taught love and 
kindness. .. . Upon becoming political . . . it turned to immorality, 


from love to hatred, the most intensified expression of which is 
Leninism.’ A. Gordin, Communism Unmasked (New York: Hord, 
1940), p. 308. ‘An idea which has inspired whole generations to 
matchless heroism has become identified with the methods of a 
regime based on corruption, extortion and betrayal.’ Such is the 
revised opinion of the first secretary of the Comintern, A. Balaba- 
nova, My Life as a Rebel (New York: Harper, 1938), p. 319.” 
A bibliography of books in English useful for students is 
added including: 
“A. Koestler, Darkness at Noon (New York): Macmillan, 1941). 
A novel, but a valuable book for the understanding of the com- 
munist mind and of the way it works. (This understanding is 


probably as important as the knowledge of the industrial strength 
of the Soviet Empire.).” F. W. G. 
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THE PENDING PROPOSALS FOR CONSTITUTIONAL 
LIMITATION OF FEDERAL TAXATION AND 
DEMANDS OF STATES FOR A CONSTI- 
TUTIONAL CONVENTION TO PRO- 

POSE AN AMENDMENT 


The Movement for a Convention Since 1938. 

2. The Resolutions of the Massachusetts Legislature of 1941 
and 1952. 

3. The Proposed Amendment recommended and approved by 
the House of Delegates of the American Bar Association 
in February 1952, for submission by Congress instead of 
by a Convention. 

4. The report of the Special Committee in support of the 

recommendation. 

Extracts from the Debate in the House. 

6. Opposition—“Can We Limit Taxes to 25 Per Cent’, by 

Dean Erwin N. Griswold (reprinted by permission from the 

Atlantic Monthly for August, 1952 and distributed at the 

A.B.A. Meeting in San Francisco). 


—_ 


a 


INTRODUCTORY NOTE 
The movements for a tax limitation and for a convention 
have become so imminent and members of the bar (if we have 
observed correctly) seem so unconscious of the problems facing 
them and their government, that we place before them to 
think about, a problem “the importance of which to the 


country,” as stated by the Special Committee, “cannot be over- 
emphasized.” F. W. G. 





STATUS OF APPLICATIONS BY THE STATES TO 
CONGRESS TO CALL A CONVENTION TO 
CONSIDER PROPOSED AMENDMENT. 

(From the report of the Special Committee) 

“There are two ways of amending the federal Constitution pro- 
vided by Article V. One is by Congress adopting, by a two-thirds 
vote of both houses, a resolution proposing an amendment, and the 


ratification of the amendment by three-fourths of the states. This 
is the only method hitherto used. 
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“By the other method, the action starts in the states. If the 
legislatures of two-thirds of the states adopt a resolution requesting 
Congress to call a convention for proposing amendments, Congress 
is required by Article V to do so. Amendments proposed by the 
convention become effective after ratification by three-fourths of 
the states. 

“Realizing the dangers involved in the confiscatory taxes on in- 
comes, inheritances and gifts, a movement was started by the 
American Taxpayers Association in 1938 to secure the adoption 
of an amendment limiting the power of Congress to impose such 
taxes. On June 15, 1938 a resolution proposing a constitutional 
amendment limiting the power of Congress to tax incomes, inherit- 
ances and gifts to a maximum rate of 25% was introduced in the 
House of Representatives. 

“It soon became apparent, however, that Congress would not 
pass the resolution. Accordingly, in 1939 the scene was shifted to 
the states, and the movement was directed to securing the passage 
of resolutions by state legislatures requesting Congress to call a 
convention to propose the desired amendment. 


“A number of state legislatures, starting with Wyoming in 1939, 
have passed such a resolution in one form or another. Varying 
claims have been made as to the total number. The maximum claimed 
by anyone is twenty-eight, which is within four of the required 
thirty-two, and includes several states that have since sought to 
rescind their earlier action of approval. 


“We shall not attempt to discuss here the judicial or political 
questions involved, such, for example, as the question: (1) Whether 
a state which has once passed the resolution can later rescind; 
(2) Whether the action of the states has been within a possibly 
required time limit; and (3) Whether the agenda of the convention 
if finally called can be limited to the one subject contained in the 
resolutions passed by the state legislatures. 


“It is obvious that in the present financial and political state of 
our country it would be unwise, except as a last resort, for Congress 
to be forced to call a convention. Grave questions would be presented. 
How is the convention to be formed? By what quorum would it be 
called? By what rules should it decide? What would be the force 
of its acts? What amendments would it consider? Would it rewrite 
the Constitution as was done in 1787? All these questions except 
the last were asked by James Madison. They have never been 
answered. They could now be avoided by the submission of the 
amendment before Congress faces the problem of calling a con- 
vention. It is to be hoped that this will be done. 


“Congress, of course, is not the sole body interested in this 
matter. The states have at least an equal interest, and should be 
given an opportunity to vote on the proposal, the importance of 
which to the country cannot be overemphasized.” 
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Resolutions Adopted by Massachusetts Senate April 24, 1941 
and by the House April 29, 1941 


RESOLUTIONS REQUESTING CONGRESS TO CALL A CONVENTION FOR 
PROPOSING AN AMENDMENT TO THE CONSTITUTION OF THE UNITED 
STATES RELATIVE TO TAXES ON INCOMES, INHERITANCES AND 
GIFTS, AND TO PROVIDE A MODE FOR THE RATIFICATION OF SAID 
AMENDMENT. 


Resolved, That the General Court of Massachusetts, acting in 
pursuance of Article V of the constitution of the United States, 
hereby requests the congress of the United States that it call a 
convention under said Article for the purpose of proposing an 
Amendment to said constitution, as follows :— 


“ARTICLE 


“Section 1. The sixteenth article of amendment to the constitu- 
tion is hereby annulled. 


“Section 2. The congress shall have power to lay and collect taxes 
on incomes, from whatever source derived, without apportionment 
among the several states, and without regard to any census or 
enumeration: Provided that in no case shall the maximum rate of 
tax exceed twenty-five per centum. 


“Section 3. The maximum rate of any tax, duty, or excise which 
congress may lay and collect with respect to the devolution or 
transfer of property, or any interest therein, upon or in contempla- 
tion of or intended to take effect in possession or enjoyment at or 
after death, or by way of gift, shall in no case exceed twenty-five 
per centum. 


“Section 4. The limitations upon the rates of said taxes con- 
tained in sections two and three shall, however, be subject to the 
qualification that in the event of a war in which the United States 
is engaged creating a grave national emergency requiring such 
action to avoid national disaster, the congress by a vote of three 
fourths of each house may for a period not exceeding one year 
increase beyond the limits above prescribed the maximum rate of 
any such tax upon income subsequently accruing or received or 
with respect to subsequent devolutions or transfers of property, 
with like power, while the United States is actively engaged in 
such war, to repeat such action as often as such emergency may 
require. 


“Section 5. Sections one and two shall take effect at midnight 
on the thirty-first day of December following the ratification of this 
article. Nothing contained in this article shall affect the power 
of the United States after said date to collect any tax on incomes 
for any period ending on or prior to said thirty-first day of Decem- 
ber laid in accordance with the terms of any law then in effect. 
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“Section 6. Section three shall take effect at midnight on the last 
day of the sixth month following the ratification of this article. 
Nothing contained in this article shall affect the power of the 
United States to collect any tax on any devolution or transfer 
occurring prior to the taking effect of section three, laid in accord- 
ance with the terms of any law then in effect.”; and be it further 


Resolved, That the Congress of the United States be, and it 
hereby is, requested to propose as the mode of ratification of said 
Amendment that it shall be valid to all intents and purposes, as 
part of the constitution of the United States, when ratified by the 
legislature of three fourths of the several states; and be it further 


Resolved, That the state secretary be, and he hereby is, directed 
to send a duly certified copy of these resolutions to the presiding 
officer of each branch of the Congress of the United States. 


“RESOLUTIONS MEMORIALIZING THE CONGRESS OF THE UNITED STATES 
TO PLACE A CEILING ON THE FEDERAL GOVERNMENT’S POWER TO 
IMPOSE TAXES. 


(Adopted by the Massachusetts House, February 7, 1952 
and by the Senate February 20, 1952) 


“Whereas, A limiting of the power of the federal government to 
impose taxes on the people would automatically curtail government 
spending; and 

“Whereas, If we withhold our money, our officials cannot carry 
us into socialism or communism; and 


“Whereas, A limiting of spending by our government would en- 
able our elected officials to resist requests from those who exert 
great pressure for bigger hand-outs; and 


“Whereas, Most of our states and municipalities are subjected to 
limitations in their ability to tax, to the end that they are sound 
while the federal government is almost bankrupt; and 


“Whereas, We have ceilings on everything but taxes; therefore be 
it 

“Resolved, That the General Court of Massachusetts memoralizes 
the Congress of the United States to amend the Constitution of 
the United States to the end that all taxes levied and collected in 
any one year shall not exceed a certain and reasonable percentage 
of the national income for the nearest preceding calendar year for 
which figures are available, with a special provision to provide 
moneys for military emergencies; and be it further 


“Resolved, That copies of these resolutions be transmitted forth- 
with by the state secretary to the President of the United States, 
to the presiding officer of each branch of congress, and to the mem- 
bers thereof from this commonwealth.” 
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THE PROPOSED AMENDMENT, AND REPORT OF THE SPECIAL COM- 
MITTEE TO THE HOUSE OF DELEGATES AT THE 1952 MIDYEAR 
MEETING IN FEBRUARY 1952. 


RECOM MENDATIONS* 


The special committee recommends the adoption of the 
following resolution: 

WHEREAS, The burden of federal taxation has become 
greater than at any prior period in our history, resulting 
in discouragement to our traditional freedom of enterprise 
system and falling heavily on both those with small incomes 
and those with large incomes: 


WHEREAS, The taxes imposed by the federal government 
are destroying incentive and drying up the sources of 
capital on which our system of private enterprise depends, 
which will ultimately lead to the destruction of that system: 

WHEREAS, The taxes which are causing the greatest 
harm in this connection are (1) the income tax and (2) 
the estate or death tax: and, 

WHEREAS, Past experience has demonstrated that the 
evils of the present system of taxation will not be corrected 
without a constitutional amendment limiting the taxing 
power of Congress: 


Now, Therefore, Be It Resolved by the American Bar 
Association, that Congress be urged and requested to sub- 
mit for ratification by the legislatures of the states an 
amendment to the Constitution of the United States which 
will limit the power of Congress to levy and collect taxes 
on incomes, inheritances and gifts and in substantially the 
form attached to this report. 

Resolved Further, That a copy of this resolution and 
report be sent to each senator and member of the House of 
Representatives and to each presiding officer of the respec- 
tive houses of each state legislature. 

Resolved Further, That the president of the Association 
be authorized to appoint a committee of not less than ten 


nor more than fifteen, to undertake to secure the submission 
of such amendment to the states. 





*These recommendations were adopted by the House of Delegates, 
February 25, 1952. 
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REPORT 


Reed Amendment 
There is pending in the House of Representatives House 
Joint Resolution 323, Proposing an Amendment to the Consti- 
tution of the United States Relative to Taxes on Incomes, 
Inheritances and Gifts, introduced by Congressman Chauncey 
W. Reed, of Illinois. It is as follows: 


House Joint Resolution 323 
Proposing an Amendment to the Constitution of the United 
States, limiting the power of Congress to tax Incomes, In- 
heritances and Gifts. 
ARTICLE— 

SECTION 1. The sixteenth article of amendment to the Consti- 
tution of the United States is hereby repealed. 

SECTION 2. The Congress shall have power to lay and collect 
taxes on incomes, from whatever source derived, without appor- 
tionment among the several states, and without regard to any 
census or enumeration. The maximum top rate (including the 
aggregate of all top rates) of all taxes, duties and excises which 
the Congress may lay or collect on, with respect to, or measured 
by, income shall not exceed 25 per centum; provided, however, 
that Congress by a vote of three-fourths of all the members of 
each house may fix a rate in excess of 25 per centum, but not in 
excess of 40 per centum, for periods, either successive or other- 
wise, not exceeding one year each. In the event that the United 
States shall be engaged in a war which creates a national emer- 
gency so grave as to necessitate such action to avoid national 
disaster, the Congress by a vote of three-fourths of all the 
members of each house may, while the United States is so engaged, 
suspend, for periods, either successive or otherwise, not exceeding 
one year each, such limitation with respect to income subsequently 
accruing or received. 

SECTION 3. The Congress shall have no power to lay or collect 
any tax, duty or excise with respect to the devolution or transfer 
of property, or any interest therein, upon or in contemplation 
of or intended to take effect, in possession or enjoyment at or 
after death, or by way of gift. 

SECTION 4. Sections 1 and 2 shall take effect at midnight on 
the 3lst day of December following the ratification of this article. 
Nothing contained in this article shall affect the power of the 
United States after said date to collect any tax on, with respect 
to, or measured by, income for any period ending on or prior to 
said 3lst day of December laid in accordance with the terms of 
any law then in effect. 

SECTION 5. Section 3 shall take effect at midnight of the day 
of ratification of this article. Nothing contained in this article 
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shall affect the power of the United States after said date to collect 

any tax with respect to any devolution or transfer occurring prior 

to the taking effect of Section 3, laid in accordance with the terms 
of any law then in effect. 

It will be noted that the proposed amendment does these 
things: 

1. It deprives Congress of the power at any time to impose 
death and gift taxes, leaving such sources of revenues exclu- 
sively to the states where competition would tend to keep 
the rates within reasonable bounds. 

2. It limits the power of Congress in peacetime to impose 
taxes on income, whether direct or excises, to a maximum 
rate of 25%, with this qualification: Congress by a vote of 
three-fourths of “all the members of each house,” may fix a 
rate in excess of 25%, but not in excess of 40%, for periods 
not exceeding one year each. 


3. It gives Congress the power by a vote of three-fourths 
of “all the members of each house” to suspend the limitation 
with respect to taxes on income for periods not exceeding one 
year each during any “war which creates a national emer- 
gency so grave as to necessitate such action to avoid national 
disaster, ...” 

It should be observed that the limitation with respect to 
income taxes applies to corporations as well as to individuals. 

The language of Sec. 2 of the proposed amendment limiting 
to 25% or 40%, as the case may be, “the maximum top rate 
(including the aggregate of all top rates) of all taxes, duties 
and excises which the Congres may lay or collect on, with 
respect to, or measured by, income,” is intended (1) to make 
clear that the maximum rate meant is the top bracket rate 
and not the effective rate, and (2) to make certain that where 
there is more than one tax imposed upon the same income, by 
whatever name such taxes may be designated, the “aggregate” 
of the top bracket rates of all such taxes shall not exceed the 
maximum rate specified in the amendment. For example, a 
normal tax of 3% and a top bracket surtax of 22% would 
be within the 25% limitation. If a “defense” tax were added, 
that would require a reduction of the top bracket rates of the 
other taxes. This is as it should be. 

The requirement that to exceed the 25% limit or to suspend 
the limitation completely in case of war, there must be a vote 
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of three-fourths of “‘all the members of each house” is designed 
to prevent such action by a mere three-fourths of those present 
and voting. 

The provision that the 25% limitation may be raised to 40% 
or suspended in case of war “for periods . . . not exceeding 
one year each,” is designed to deprive the President of the 
power by his veto to require a two-thirds vote, rather than a 
majority vote, of each house of Congress to permit the 25% 
limitation to become effective again after it has been tempo- 
rarily suspended for a period of one year. 


Federal Income Taxes 


There is no subject in this country that gives such grave 
concern as taxation. It has reversed the traditional approach 
to financial success. To attempt to build an estate has become 
futile. One earning in excess of normal needs serves only as a 
federal tax collector. If one heretofore has been successful 
enough to create a substantial estate, he has only to observe 
the scale of death taxes to realize that a large part of his life 
savings and accumulations will ultimately go to the federal 
government. 

He lives in a different country from the one in which he 
was brought up. 

The taxes on individual incomes, under the present law, 
are graduated from a rate of 22.2% on incomes of not over 
$2000 to a high of 92% on incomes of over $200,000. 

Under the present law the taxes on corporations consist 
of a normal tax of 30% on all income and a surtax of 22% 
on income over $25,000, plus an excess profits tax of 30% of 
the adjusted excess profits net income. 

On February 5, 1951, Secretary of the Treasury Snyder 
presented to the House Ways and Means Committee a state- 
ment estimating the distribution in the calendar year 1951 
of surtax net income, which is the net income after deducting 
the personal exemptions and credits for dependents.1 
From this it appears that 

1. Out of a total of $90 billion of surtax net income, $82 
billion was in the brackets of $10,000 and under ($62 billion 
being in the bracket under $2,000), and only $8 billion was 
in the brackets over $10,000. 





1 See Table on next page. 
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2. The amount of the taxes on this $8 billion of income 
under the law then in effect was $4,500,000,000. The 1951 
Revenue Act, which has since been passed, takes an even 
larger slice. 

3. By confiscating the entire balance of this $8 billion of 
income in the brackets over $10,000, only $3,500,000,000 would 
be added to the government’s revenue. This would pay the 
expenses of the federal government for only 214 weeks. 

Thus, in meeting further demands for tax increases little 
can be expected from the brackets above $10,000. The burden, 
therefore, must fall on the lower brackets. 

The man with the small income may not yet realize it, but 
he is in the same class as the former rich: the latter are being 
soaked to the vanishing point and the man with the small 
income is on the way to join up. 


Federal Estate and Gift Taxes 


Under existing laws the tax on the estates of decedents 
runs to a high of 77%, and the tax on gifts to 5734,%. These 
rates are manifestly confiscatory, and they have very harmful 
economic effects. They not only seriously impair the incentive 
to work, save and invest, but they are extremely destructive 
of capital and will, in the long run, destroy the accumulations 
of capital that are so necessary for industrial activity and 
expansion with the resultant beneficial effects on our economy 
and the people as a whole. 

Moreover, the heavy taxation of large estates compels the 
rich to seek comparatively safe, liquid investments in order 
to provide for the heavy taxes that will be imposed upon their 
estates at death, thus further reducing the capital available 
for hazardous business ventures, which have done so much to 
improve the lot of the American people. 

Many of these enterprises fail and the investor loses his 
investment. Hence, he must have funds that he can afford 
to risk. Most people do not have such funds, and banks, insur- 
ance companies and trust estates are not permitted to make 
such hazardous investments. High death, as well as high in- 
come taxes, destroys the incentive and the ability to incur such 
risks. 

It is indeed significant that the communist platform of Karl 
Marx contains the following plank: 
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“Abolition of all right of inheritance.” 

There should be no fear that the absence of a heavy federal 
estate tax would lead to an undue concentration of wealth in 
the hands of a few. The rule against perpetuities, inherited 
by us from the common law of England, forbids tying up the 
ownership of property for a longer period than a life or lives 
in being and twenty-one years. In other words, an estate must 
be divided among the heirs or beneficiaries in the second 
succeeding generation. From that time on the estate will be 
subject to a further subdivision with each generation, if it 
should happen that there is any of it left to be divided. If the 
large estates are to be broken up, it is obviously better that 
this should be done by natural forces than by taxation. In the 
first case the capital continues in the hands of individuals. In 
the second it is taken by the government. 

The federal estate and gift taxes have played but a minor 
part in the revenue collected by the federal government. From 
1923 to 1951, both inclusive, the federal government collected 
in estate taxes the sum of $8,350,000,000. From 1932 to 1951, 
both inclusive, the federal government collected in gift taxes 
the sum of $923 million. From 1923 to 1951, both inclusive, 
the taxes collected by the federal government from all sources 
amounted to $412 billion. During this period the total amount 
collected from the federal estate tax constituted about 2% 
of the entire revenue and collections from the gift tax consti- 
tuted about .22%.2 

The budget for the fiscal year 1953 recommends an expendi- 
ture of $8514 billion. The estimated receipts from the estate 
tax are $700 million and from the gift tax $70 million.? The 
total tax receipts from these sources represent less than 1% 
of the funds estimated to be needed to run the government for 
the fiscal year 1953. They would pay the expenses of the 
federal government for about three days. 

Assuredly, the harm done to the economy by the present 
high rates is out of all proportion to the revenue produced, 
and cannot be justified by any argument based on fiscal needs. 

The imposition of death taxes is not confined to the federal 
government. The individual states as well impose either estate 
or legacy taxes on death. The duplication of taxes by the state 





2 See table below. 
3 Budget 1953, p. 1159. 
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and federal governments has become a matter of grave con- 
cern, and it is important that steps be taken to end it. The field 
of death taxes should be left to the states, the laws of which 
determine the right to dispose of property on death and the 
rights of inheritance. Competition among the states would 
tend to keep the rates within reasonable bounds,—rates which 
would be more in conformity with the excises imposed by our 
federal and state governments on other transfers of property. 

The gift tax is, of course, merely auxiliary to the death tax, 
and they should both be dealt with alike. 


FEDERAL ESTATE AND GIFT TAXES 


Federal Taxes 





a \ % of Total Taxes 
Estate Gift Total Represented by % of Total Taxes 
———__, Federal Federal Estate Represented by 
(Millions) Taxes Tax Federal Gift Tax 
1928.... $ BD oa $ 2,625 3.4 
os 72 ‘a 2,795 2.6 
a 87 ea 2,590 3.4 
BOZO. 8: 102 we 2,830 3.6 
a 42 ae 2,864 1.5 
19268.... 42 wi 2,796 1.5 
i 44 oo 2,940 1.5 
i) 42 wie 3,040 1.4 
ae 45 in 2,428 is re 
1932... 24 $ 1 1,558 1.5 .06 
1936. +. 61 9 1,620 3.8 .56 
1934.... 96 68 2,301 4.2 3.0 
1935.... 155 163 2,756 5.6 5.9 
i 196 16 3,432 5.7 AT 
i ane 308 23 4,369 7.0 52 
a 317 18 4,901 6.5 OT 
a 279 19 4,422 6.3 43 
1940.... 252 29 4,490 5.6 .65 
i 293 52 6,427 4.6 81 
BYES... 0 310 25 11,845 2.6 .22 
1943... 363 3 20,870 Lg 15 
1944..... 405 38 38,381 A Re 
1949.... 533 37 42,021 1.3 | 
i 630 47 38,972 1.6 12 
2041... 709 70 37,084 19 19 
1948.... 822 77 39,483 2.1 19 
1949.... 73 61 37,988 2.0 ms 
i 657 49 36,311 1.8 14 
i) re 638.5 91.2 48,143 1.3 19 
Totals. $8,349.5 $923.2 $412,282 2.0 22 


These figures, except percentages, are from Statistics of Income, 1939, p. 278, and from 
various issues of the Statistical Abstracts of the United States. 
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Effect of the Proposed Amendment on Federal Revenue 

In seeking the answer to this question there are certain 
general principles which must be borne in mind. 

The revenue from an income tax is dependent not only on 
the rate of the tax but also on the size of the income on which 
the tax is imposed. Both reason and experience demonstrate 
that in peacetime, at least, a moderate rate of tax on income 
will, in the long run, produce more revenue than a high rate. 
The explanation is (1) that the lower rate leaves in the hands 
of the taxpayers more income, which when invested and put 
to work produces more wealth, and (2) that the lower rate 
encourages investment and the production of wealth. This 
increase in wealth when invested produces additional income, 
which in turn when invested produces still more income, and so 
on. By thus increasing the national income, which is the base 
on which the tax is levied, more revenue is obtained and the 
wealth of the nation is increased to the benefit of the people 
as a whole. 

This view is supported by the actual experience of the 
federal government. For example, in 1926 Congress passed 
a tax act reducing the maximum individual income tax rate 
from 46% to 25%, applicable to the year 1925 and succeeding 
years. In 1929 the rate was still further reduced to 24%. The 
individual income taxes reported for each of the three calendar 
years, 1927, 1928 and 1929, with the lower rate, were greater 
than those reported for 1924 when the rate was 46%. 

The principle involved is the same as that governing the 
operation of a successful business, namely, that within certain 
limits the greatest profits come from charging a low rather 
than a high price for goods sold. As high prices lessen the 
ability and incentive to buy, so high rates lessen the ability 
and incentive to work, save and invest. 

The effect on the revenue of the principle above discussed 
is difficult to measure in terms of dollars. Furthermore, its 
effect increases as time goes on. If we completely disregard 
its influence, it is possible to arrive at figures which will 
approximate the immediate effect on the revenue of the adop- 
tion of the proposed amendment. These figures are presented 
herein. 

At this point attention should also be invited to the power 
given to Congress to suspend the limitation on income taxes 
in the event of a major war. The present situation is quite 
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anomalous. While this country is actually engaged in a shoot- 
ing war of a very serious character, with over 100,000 casual- 
ties suffered to date, war has not been declared. There is much 
reason for holding that Congress under the proposed amend- 
ment would have power to suspend the income tax limitation 
completely. Granting for the sake of argument, however, that 
it would have power merely to increase the rate to 40%, let 
us examine the results on that basis. 

Studies recently made indicate the following: 

1. In the case of the individual income tax a maximum rate of 
40% would produce the full amount of the estimated revenue under 
the present law with a substantial degree of graduation in the rates. 
Incidentally, a flat rate of 25% would yield within $1% billion of 
the estimated yield under the present law. 

2. In the case of the corporation income tax, a 40-percent rate 
composed of a 25-percent tax on all corporation income and a 15- 
percent tax on all income over $25,000 would result in an estimated 
revenue loss of about $8,500,000,000. 

3. The loss from the abolition of estate and gift taxes, based upon 


the figures for the last fiscal year, 1951, would amount to about 
$730,000,000. 


The combined result of all these changes would be a revenue 
loss of a little over $9,000,000,000. 

How could this loss be made up? 

It could readily be made up by the levying of reasonable 
additional excise or sales taxes. 

For example, a manufacturers’ excise tax of 10 percent to 
12 percent, applied to all end products of manufacture, except 
foods and food products and liquor and tobacco, would yield 
about $9,000,000,000. 

If preferred, a retail sales tax could be levied instead of a 
manufacturers’ excise tax. Here the base would be substan- 
tially larger and the rate of the tax required to raise the needed 
revenue would consequently be smaller—about 8 percent. 

Under the present revenue bill, 80 percent of the revenue 
will come from the income of individuals and corporations and 
about 15 percent from excise taxes. This is altogether too high 
a percentage from income taxes for any sound system of tax- 
ation. Excise taxes are much less harmful to the economy, and 
are much more stable revenue producers where the taxing 
authorities respect the economic law of diminishing returns. 
They are not so much affected by the rise and fall of business 
as are income taxes. Certainly it is not unreasonable to pro- 
vide that a reasonable part of the Federal revenue should be 
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obtained by means of reasonable rates of excise taxation. 

It is apparent, therefore, that the immediate loss of revenue 
resulting from the adoption of the Reed amendment would 
occasion no serious problem even in these abnormal times. 
In normal times a 25-percent limitation on income taxes would 
offer no obstacle to the raising of the revenue reasonably 
required. 

This discussion has ignored the stimulating effect on the 
economy of lower tax rates. There is every reason to believe 
that the lower rates would eventually wipe out the immediate 
loss in revenue and result in an even greater revenue than that 
produced by the higher rates. 

Finally, there can be little doubt that by eliminating the 
huge amount of unnecessary waste and extravagance in the 
civilian and military budgets they could be cut by an amount 
substantially in excess of any immediate loss of revenue occa- 
sioned by the proposed amendment, thus eliminating entirely 
the need of additional taxes to make up the loss. Senator Byrd, 
of Virginia, has estimated that at least $7,000,000,000 could 
readily be cut from the civilian budget without impairing 
essential services, and others have estimated that billions of 
dollars of waste could be cut from the military budget without 
impairing in the slightest degree the efficiency or extent of 
our military preparations. Obviously, this is the course that 
should be followed. 


Constitutional limitations on tax rates in the States 


(Here followed references to some limitations.) 
The movement for a convention was then described as 
printed above (p. 33-4). 
Conclusion 


This report proposes a plan by which the American Bar 
Association can be organized in support of the proposed 
amendment, before both Congress and the states. 

We face grave times. With the national debt in excess of 
$260 billion, with inflation growing more serious daily, with 
21% million persons on the federal civilian payroll and the 
number growing daily by 1500, with appropriations and 
deficits growing greater annually, with the cheapening of our 
money, savings, investments, insurance and fixed income, 
with a lessening of incentive on the part of our people, with 
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the destruction of the necessary risk capital to maintain our 
free enterprise system, with the use of the taxing power as a 
punitive instrument, and the creation of classes arrayed one 
against another,—all these impose a duty on the American 
lawyer to buckle on his shield and undertake to save his 
country in its headlong path toward a welfare state. 

There is only one alternative to a free system. That is a 
coercive system, whether it be socialism or communism. 

The voluntary system of freedom of enterprise is irreconcil- 
able with the coercive system of state socialism. 

The power to tax has become the power to enslave. 

The history of liberty is the history of the limitation of the 
power of government. 

The people of this country wish to preserve their free enter- 
prise system, but they appear powerless to do so. 

The plight of England, where socialism has been in the 
making for 70 years, should warn us of the future that awaits 
us, unless our present march toward socialism is halted. 

Such a limitation on the power of Congress as is now 
proposed would change our direction in this country toward 
a land of liberty and freedom. 

In the very able report of the Special Committee on Com- 
munist Tactics, Strategy and Objectives, there are set out the 
ten preliminary steps from the Communist Manifesto of 
Marx and Engels, which are to be taken before the Proletariat 
takes over. Two of these steps are as follows: 

1. A heavy progressive or graduated income tax. 

2. Abolition of all right of inheritance. 

We already have the heavy progressive income tax and are 
well on our way toward total confiscation of inheritances. 

Another Marxian principle is, “From each according to 
his ability, to each according to his needs.” 

Will we, as members of the American bar, accept the chal- 
lenge now offered us? 

Respectfully submitted, 


Wo. LOGAN MARTIN (Alabama), Chairman 

JAMES M. DOUGLAS (Missouri) 

ROBERT B. DRESSER (Rhode Island) 

THOMAS B. Gay (Virginia) 

ROBERT T. MCCRACKEN (Pennsylvania) 
February 1952. 
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The committee was later enlarged to include a member from 
each federal judicial circuit and the District of Columbia, 
Judge Douglas of Missouri retiring from the committee and 
seven new members added. The foregoing report submitted in 
February was again submitted by the full committee and 
printed in the Advance Program of the A. B. A. meeting in 
September 1952. 

4. EXTRACTS FROM THE DEBATE IN THE HOUSE IN 
FEBRUARY, AS SUMMARIZED IN THE A. B. A. 
JOURNAL FOR MAY 1952 (p. 431) 

Messrs. Martin and Dresser of the committee presented the 
report, summarizing its contents. 

“Charles H. Woods, of Arizona, speaking for the resolution, 
mentioned the dangers of a new constitutional convention. 

“Frank W. Grinnell, of Massachusetts, said that he was not 
convinced of the wisdom of the proposals—he compared the 
amendments to sewing up the pocket instead of the hole in it 
—but said he felt that the dangers of a new convention were so 
great that he thought the resolution should be adopted. 

“Samuel H. Liberman, of Missouri, speaking against the 
resolution, said that it was a drastic change and that he be- 
lieved that members of Congress could be trusted to lower the 
income tax rate as soon as possible. He called the proposal 
a ‘cynical confession of failure in representative government’ 
and cited Hamilton’s injunction that ‘every government ought 
to contain in itself every power requisite to the full accom- 
plishment of the objects committed to its care... .’ 

“A. L. Merrill, of Idaho, replied that we had drifted from a 
government to a ‘giverment’ and that the tremendous burden 
of federal taxes was cutting into states’ rights. 

“John C. Satterfield, of Mississippi, said that adoption of the 
resolution would not indicate any lack of confidence in our 
representative form of government. He pointed out that the 
framers of the Constitution had supported the first ten amend- 
ments which were limitations on the Congress and asked 
whether they had had any lack of confidence in representative 
government. 

“The question was called for, and the House voted to 
adopt the resolution.” 

THE OPPOSITION 
This appears in Dean Griswold’s Article on the following 


page. Reprints were distributed at the A. B. A. meeting in 
September 1952. 
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CAN WE LIMIT TAXES TO 25 PER CENT? 
by ERWIN._N. GRISWOLD 


(Reprinted by permission from the Atlantic Monthly for 
August, 1952) 

In recent months, there has been intensive activity on behalf 
of an amendment to the Federal Constitution which would 
limit the power of Congress to impose income, estate, and gift 
taxes to a maximum rate of 25 per cent. This effort began 
in 1939, thirteen years ago, when the state of the world and 
the country was very different from what it is now. Under 
the original proposal, the only exception to the limitation 
would be “in time of war,” through annual actions by Con- 
gress. Under a more recent variation, Congress would be 
allowed to increase the limit to 40 per cent, again by annual 
action, in time of “emergency.” 

The proponents of this measure, knowing that Congress 
would never adopt such a plan, have proceeded along another 
channel. Under the Constitution, Congress is required to call 
a Constitutional Convention whenever two thirds of the states 
request such a call. This procedure has never been carried 
through before, but the advocates of tax limitation have pro- 
gressed far. The count varies, because the actions have not 
all been the same. But something like 27 state legislatures 
have already adopted, in one form or another, a resolution ask- 
ing Congress to call a Constitutional Convention. In some of 
these states, the resolution was vetoed by the governor. In a 
few other states, the resolution once passed has since been re- 
scinded. The effect of such a rescission is in doubt. At the 
present time, a total of 32 states makes up the constitutionally 
requisite two thirds requiring the call of a Convention. What- 
ever the technical status of some of the outstanding state ac- 
tions may be, it is plain that we are close to the required total. 
The time has come, therefore, when the prospect should be 
considered very thoroughly, with all its simplications, by 
thoughtful citizens. 

I want to make it plain that I should like to see lower taxes. 
I should especially like to see my own taxes lower. I am 
wholeheartedly in favor of thoughtful action to reduce govern- 
ment expenditures. I believe that domestic expenditures could 
be reduced, along the lines of the Hoover Report and other- 
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wise. I think it very likely that there has been waste in our 
military establishment, and that expenses for military pur- 
poses could be reduced materially without impairing our 
national defense. But I recognize that there is an extra- 
ordinarily difficult problem, on which I am not qualified to have 
any specific views. It is in part because I feel that we should 
have better leadership towards reduction of governmental 
expenditures that I am strongly in favor of a change of admin- 
istration in the next election. But I recognize too, that any 
administration will have very serious difficulties in carrying 
out any program for expenditure reduction. 

I have no doubt that one of the motives of those who favor 
the tax limitation amendment is the reduction of federal ex- 
penditures. But the American people will find themselves in 
sorry straits if they have to try to fit themselves into this 
inflexible proposal. 

Let us examine the inescapable consequences of the adoption 
of a 25 per cent limitation. Official Treasury figures show 
that, at present tax rates, and at the present level of economic 
activity, the reduction in corporate income taxes would be 
nearly $14,000,000,000 per year, the annual reduction in in- 
dividual income taxes would be over $2,000,000,000, and the 
annual reduction in estate and gift taxes would be $120,- 
000,000. The total loss of revenue comes to $16,155,000,000. 
These are the losses from limiting the effective over-all rate of 
tax to 25 per cent, and not from limiting the top bracket to 25 
per cent. The loss from limiting the top bracket to 25 per cent, 
while holding lower rates unchanged, would be considerably 
more in the case of individual taxes. 

The problems presented by this prospect will be taken up 
under the following headings :— 

1. What the proposal would do to the tax structure. 

2. What the proposal would do to our economy. 

3. The tax burden would shift from rich to poor. 

4. The proposal is based on false economic premises. 

What the proposal would do to the tax structure 

It is obvious that $16,000,000,000 per year cannot be cut 
from present federal tax revenues without producing some 
consequences. By far the largest portion of the expenditures 
is directly related to national defense. It may be assumed that 
the proponents of tax limitation do not wish to damage our 
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defenses. Congress, therefore, would be subjected to irresist- 
ible pressure to replace this lost revenue, or a large part of it. 
What would be the possible avenues open for such replace- 
ment? 

In the first place, it would be virtually inevitable that the 25 
per cent tax rate would become not merely the maximum but 
also the minimum rate. If this amendment were adopted, it is 
safe to predict that, almost immediately, we would be con- 
fronted with a flat tax of 25 per cent, no more, no less. No 
more than 25 per cent would be constitutional, and no less than 
25 per cent would be feasible. But such a change alone would 
not be enough. It is clear that Congress would be forced to 
reduce deductions and exemptions sharply. The federal in- 
come tax would quickly be converted into a flat tax of 25 per 
cent on gross income. There is nothing in the proposed amend- 
ment about net income, and it would be extraordinarily difficult 
and unwise to try to define net income in constitutional terms. 
It has long since been established by the Supreme Court that 
deductions are a matter of legislative grace. It is wholly clear 
that this grace would have to be very thin if Congress had to 
try to meet the present problems of this country within a 25 
cent tax limitation. 


What other alternatives are there? A sales tax is one pos- 
sibility. When we talk of a sales tax, though, we usually think 
in terms of the sales taxes at the rate of 2 per cent or 3 per 
cent which are in force in many of the states. But, to produce 
the revenue lost by this tax limitation proposal would require a 
federal sales tax of 10 per cent on all retail sales—including 
food. If food were excluded from the tax, the rate would have 
to be 15 per cent to produce approximately the same amount 
of revenue. It seems obvious that the voters of this country 
would not consciously adopt such a tax. 

We cannot, moreover, confine our consideration to the effect 
of the proposal on federal taxes. If federal revenues were re- 
duced, there would be great pressure on the states to take up 
functions now performed by the federal government. The 
natural consequences would be a great increase in the rate 
of state income taxes. It is not hard to visualize a state in- 
come tax which used the present rates of federal taxation, 
and then allowed a credit against the state tax for taxes paid 
to the federal government at the 25 per cent rate allowed 
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under proposed amendment. If this should happen, the tax 
limitation amendment would not limit taxes at all but would 
simply transfer the tax money from the federal government 
to the states. 

Some might feel that such a change was desirable, even 
if the over-all tax burden were not affected, because of its 
tendency to enhance the functions and responsibilities of the 
state. But would not such a “Balkanization of the United 
States” be a clear turning back of the clock? We have become 
a great nation not as forty-eight separate units, but because 
we are a single economic entity. If income taxation should be- 
come basically the province of the states, the problems which 
would arise in the way of conflict between the states, in de- 
termining the proper allocation of interstate income among 
the states, and so on, would be staggering, and would benefit 
no one except the lawyers who would have to unravel them. 


What the proposal would do to our enonomy 

Let us look at some other consequences. What about the 
credit of the United States? What happens to the value of 
government bonds when the power of Congress to impose 
taxes is seriously restricted? It takes no prophet to see that 
government bonds would decline sharply in value and there 
would be a rush to cash in savings bonds. What happens to 
savings banks, commercial banks, insurance companies in such 
acase? The seeds of catastrophe here are shockingly evident. 

But let us go beyond this. Many of us have felt that in this 
post-war period the budget should be balanced. We should 
provide by taxation at least the amount of our expenditures. 
That has been the position of conservative people generally, 
including most businessmen. But what possibility is there 
for a balanced budget when Congress is constitutionally pre- 
vented from levying taxes? Let it be remembered that the 
proposed tax limitation is on the power to tax only, and pro- 
vides no limit on the amount that may be spent or on the 
amount that may be borrowed. What happens to the economy 
when Congress is put into a situation where it is virtually 
compelled to finance the country through borrowing, with no 
very satisfactory prospect that the borrowed money can ever 
be repaid? Could there be a surer recipe of disastrous infla- 
tion? A 25 per cent tax limitation in such an event would be a 
sad and fateful mockery. 
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The tax burden would shift from rich to poor 

Up to this point we have been considering the tax limi- 
tation proposal simply in terms of money and public finance 
and without giving any consideration to the place where 
the money comes from—as if that were not important. 
But it is important, and worthy of very thoughtful con- 
sideration. Examination of this aspect of the question 
discloses much of the motivation which lies behind the 
tax limitation proposal. For it is very clear that the 
benefits of such a change would redound to the relatively 
rich, and the burdens would have to be borne by the relatively 
poor. Not only would the change in effect eliminate progres- 
sive income and estate taxation, as has already been pointed 
out, but it would confer the financial benefits almost exclu- 
sively on persons of very large incomes. The facts on this are 
striking—indeed startling. At present, the over-all rate of 
25 per cent—not the 25 per cent bracket—does not take effect, 
in the case of a married couple with two dependents, until the 
income of husband and wife amounts to at least $20,000. In 
other words, no married couple with an income of less than 
$20,000 would receive any benefit from this proposal. But a 
married couple with two dependents, who were fortunate 
enough to have an income before taxes of $1,000,000, would 
save $621,000 under the proposed limitation. 


For more than half a century, we have imposed taxes in this 
country in accordance with ability to pay. Progressive taxa- 
tion has not merely been accepted, but has been widely hailed 
as a sound and constructive economic policy. During this pe- 
riod, the economic position of the lower income groups has 
been enormously improved, thus building up the purchasing 
power of many millions of people, and stimulating business 
activity generally to the great benefit and advantage of all 
segments of the economy. For many years, we have not had a 
country in which the rich got richer and the poor got poorer. 
We have had a country in which the poor have become pro- 
gressively better off, without any real evidence of material 
hardship to the rich. 

What happens under the proposed limitation? Out of 42,- 
000,000 individual taxpayers, a total of 450,000 persons, or 
about one per cent, would benefit from the amendment. Those 
450,000 persons would save over $2,000,000,000. But that is 
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not the whole story. Corporate taxes, from present rates, 
would be reduced nearly $14,000,000,000. Some of this reduc- 
tion would undoubtedly result in lower prices to consumers. It 
is probable, too, that some would be taken away in higher 
wages, although the inflationary effect of that development is 
obvious, and the distribution of the benefits would be far from 
general. But a large part of the benefits would be received by 
shareholders in the corporations; and a large proportion of 
them are among the 450,000 persons to whom we have already 
referred. Is it conceivable that the American people should 
knowingly tie themselves into a fiscal strait jacket for the pur- 
pose of conferring an enormous, and annually recurring, bene- 
fit upon three tenths of one per cent of the total population? 

A reduction of exemptions, with a probable drastic elimina- 
tion of deductions, would result in greatly increased taxes on 
persons of small income. The alternative of a sales tax at the 
rate of 10 per cent on all purchases or at the rate of 15 per 
cent on all purchases except food, would obviously bear most 
heavily on persons of small income. 


The proposal is based on false economic premises 

The proponents of tax limitation say that it is necessary to 
encourage enterprise and to make it possible to have adequate 
capital formation. They say that this will provide jobs, that 
it will stimulate and promote the economy, and that it will 
make us all better off. If one seriously believes that making 
the rich richer will stimulate and encourage the economy, he 
will accept this argument. Actually, though, there is no evi- 
dence that the economy is stagnant. The recent years of high 
taxes have been years when national income was at a maxi- 
mum. Capital formation has never been higher. We have 
never had such a great increase in our productive capacity. 
This increase has not come through the investments of a few 
persons: there has been vast private investment. The savings 
of millions of people, through savings banks and insurance 
companies, have proved enormous amounts of capital. Even 
greater amounts have come through the undistributed earn- 
ings of corporations, which are, after all, the property of their 
shareholders. 

The proponents of the tax limitation proposal talk as if the 
country were stagnant economically. They then conclude that 
this is the consequence of high taxes, and their answer is the 
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tax limitation amendment. But the fact is that we have never 
been stronger economically, never more productive, never had 
such facilities and capacity for production. Nor is there any 
other nation of the world, with or without high taxes, that 
closely approaches us. 

It is time to stop taking a dim view of America. It is true 
that our country and our people now carry heavy burdens. 
But this is not the first time that Americans have faced prob- 
lems or carried burdens. The pioneers of various periods did 
not seek to escape the difficulties of their times. They fought 
the Indians, struggled against nature, worked on the roads 
with their own hands, and taught their children to read. We 
are better organized. We meet many of our problems by con- 
certed public action. The necessary consequence is taxes, 
and it should not be suprising that they seem very high. Will 
we really do ourselves any good by seeking to escape the prob- 
lems of our time by taking to the supposed shelter of a consti- 
tutional tax limitation? 

This is a bad proposal. Through its appeal to tax reduction, 
it has a specious attraction. Its inherent dangers should be 
obvious to thoughtful persons. It is time to wake up to what 
is going on and to fight hard against this foolhardy plan. 





ASSENT TO ADOPTION 
By ARTHUR T. WASSERMAN 

The provisions of G. L. Ter. Ed. Chap. 210, Sec. 2, which 
require the assent of the lawful parents to a decree for adop- 
tion with certain exceptions set forth in Section 3 seem to 
have created certain unfair results which the legislature in 
1945, 1951 and again in 1952 has sought to remedy. Acts and 
Resolves of 1945, Chap. 239; Acts and Resolves of 1951, Chap. 
674; Acts and Resolves of 1952, Chap. 352. 

The problem arises where the lawful parents have been 
divorced and the mother awarded custody of the child with 
or without an order for support. The father, although he may 
be remarried, outside the Commonwealth, providing no sup- 
port or voluntarily providing such amount as he feels in order, 
could nevertheless prevent an adoption which was admittedly 
for the best interest of the child. See 27th Report of Judiciai 
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Council,* “Continuing Liability of Absconding Parent For 
Support of Minor Child.” 

In Zalis vs. Ksypka, 315 Mass. 479, the mother died and the 
maternal grandparent was appointed guardian of the child. 
She filed a petition to adopt the child to which the father ob- 
jected. The Court found that the father wilfully deserted 
his child and at no time provided proper care and maintenance. 
The Supreme Court decided that by reason of the guardianship 
the father did not have custody of the child and was “not under 
the obligation to provide for her support other than to make 
any payments for her support ordered by the decree or in 
any other proper proceeding.” The court concluded that a 
parent cannot be said, rightly, to have wilfully deserted his 
child while she is in the custody of another with his consent, 
and by a decree of court of competent jurisdiction. The peti- 
tion for adoption by the maternal grandparent was denied 
because wilful desertion and neglect to provide must concur. 

The Legislature sought to correct this situation in 1945 
(St. 1945, Chap. 239) by changing the word “and” in Section 3 
of the statute to “or” so that consent was not required if the 
lawful parent had wilfully deserted or neglected to provide 
proper care and maintenance for one year last preceding the 
date of the adoption petition. 

The question engaged the Court’s attention after the change 
in the statute in the case of Broman v. Byrne, 322 Mass. 578. 
In this case the lawful parents were divorced and custody of 
the child awarded the mother. The mother remarried and she 
joined her second husband in a petition to adopt the child. 
The petition alleged that the father had not contributed to the 
support of the child since January of 1946. The evidence 
indicated that the father had not seen the child since 1941, 
but did send certain allotments from his Army pay during the 
period from February 10, 1942, until December 10, 1945. The 
present petition was dated December 16, 1946 and filed De- 
cember 17, 1946. 

The court held that the decree for adoption must be sup- 
ported, if at all, by a finding of neglect to provide for a period 
of one year before the date of the petition since there could 
be no desertion where the child was properly in the custody 





* Mass. Law Quart. vol. 36, No. 4, Dec. 1951. 
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of the mother. The court concluded, however, that since cus- 
tody of the child was given by decree to the mother, in the 
absence of any order of court the father was no longer liable 
for its support. The petition for adoption was therefore 
denied. 

The legislature again sought to remedy the situation by 
1951 (St. 1951, chap. 674) by inserting in Section 3 a provi- 
sion that the consent of the lawful parent was not required if 
the desertion or failure to support existed for a period of one 
year prior to the date of the petition or the entry of the custody 
or support decree. 


It would appear that the legislature intended to provide that 
the consent of a lawful parent should not be required where 
the lawful parent does in fact have no real interest in the child 
and has deserted it in the usual and accepted sense, or fails in 
the usual and accepted sense to provide for its support. Ina 
situation where a decree of divorce is entered less than a year 
after the birth of the child, and the father was not a resident 
of the Commonwealth at the time of the filing of the divorce 
libel, and no personal service was made upon him, and the 
divorce decree, while awarding custody to the mother (libel- 
lant), did not make an order for support, it would appear that 
the father could, nevertheless, prevent an adoption. This result 
followed even though the objecting parent did not visit the 
child or provided little or no support, based on the decisions 
in Zalis v. Ksypka and Broman v. Byrne (supra) and the 
statute prior to the 1952 amendment. 


The latest effort of the legislature to remedy the situation is 
by chap. 352 of 1952 which re-writes G. L. Ted. Ed. Sec. 3, 
Chap. 210. As re-written Sec. 3 now provides that the consent 
shall not be required; “. . . if he has wilfully deserted or 
neglected to provide proper care and maintenance for such 
child for one year last preceding the date of the petition, and 
the foregoing provision shall be applicable to the father of 
the child and his consent shall not be required notwithstanding 
the absence of a court decree ordering said father to pay for 
the support of said child, and notwithstanding a court decree 
awarding custody of said child to its mother; .. .” 

The foregoing would seem to correct the unfair results 
which followed from the decision in Broman v. Byrne (supra) 
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and prevent a lawful parent who has no real interest in the 
child, who neither visits it nor properly supports it, from in- 
terfering with an adoption which would be for the best inter- 
est of the child. However, the legislature by making specific 
reference to a court decree awarding the custody of “said 
child to its mother” has not taken care of the situation dis- 
closed in Zalis v. Ksypka (supra) where custody was awarded 
to the maternal grandparent. It would, therefore, appear that 
if custody of the child is awarded to other than the mother 
and no order for support is made against the father, the ab- 
sconding father may still prevent an adoption which is for 
the best interest of the child. The efforts of the legislature 
indicate that it recognizes that adoptions should be permitted 
where they are for the best interest of the child and, there, 
fore, anything which stands in the way of such an adoption 
should be removed. As the court said in Richards vs. Forrest, 
278 Mass., 547, at page 553; “. . . the first and paramount duty 
of the courts is to consult the welfare of the child. To that 
governing principle every other public and private considera- 
tion must yield. Parents are the natural guardians of their 
minor child and entitled to its custody. But their right will 
not be enforced to the detriment of the child”. And see Erick- 
son v. Raspperry, 320 Mass., 333. 

Chapter 352 of 1952, however, differs from a bill filed by 
Judge Hanlon of the Berkshire Probate Court. The draft pro- 
posed by Judge Hanlon recommended adding to Sec. 3 of G. L. 
Ter. Ed. Chap. 210, the following: 

“For the purpose of this section the common-law duty of a father 
to support his minor child shall continue notwithstanding any 
court decree granting custody of such child to another; provided, 
however, that where such decree stipulates an amount to be paid 


by him for said child’s support he shall not be obligated in excess 
of that amount.” 


It will be noted that Judge Hanlon’s draft makes reference 
to any court decree granting custody of such child to “another” 
rather than limiting it to the “mother” as was done by the 
Legislature in Chap. 352. Additionally, the failure to adopt 
the bill proposed by Judge Hanlon and the recommendation 
of the Judicial Council has left what appears to be a hole in 
the New Uniform Enforcement of Support Act. (G. L. Ter. Ed. 
Chap. 657 of 1951) with reference to the definition of “Duty 
of support”. 
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It is therefore respectfully submitted that the report of the 
Judicial Council, referred to above, should be adopted by the 
Legislature if—, 


L. 


Adoptions which are for the best interest of the child are not 
to be prevented by a father who does not support the child, 
has no interest in the child, does not visit the child and has in 
every sense of the word deserted the child, and custody of the 
child has been awarded to another, and 

If the Uniform Enforcement of Support Act is to be effective 
as against an absconding parent upon whom personal service 
of process was not made, where custody of the child was 
awarded to one other than the mother. 





























How the family lawyer benefits 


by our services 


In terms of time and money, the family lawyer 
will often find it economical to use our services as 
Agent. Acting in this capacity, we relieve him of 
the mechanical details of management, as in- 
structed, including: 


Custody of securities 


Collection of income and other servicing of securities 





Bookkeeping in all routine aspects 

Furnishing income tax data 

immediate or periodic reports on all transactions 
Suggestions regarding the draft of a will or trust as our 


experience may prompt 


Please feel free to consult us at any time. We 
shall be glad to explain how our services as Agent 
may be of assistance to you. 


WORTHY OF YOUR TRUST 


OLD COLONY 


TRUST COMPANY 
ONE FEDERAL STREET, BOSTON 
T. Jerrexson Coouipce, Chairman, Trust Committee 
Rosert Cur.er, President 
Axtuur L. Cospurn, Jx., Chairman, Trust Investment Commitiee 
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